ABANDONMENT. 

DOMICILE, 1, 2. 

1. A survey in Mercer’s colony being in conflict with an older 
survey, patent thereon was refused on the field-notés; subsequently 
a resurvey was made of that part of the land not in conflict, on 
which patent was issued, the original field-notes not being found 
in the land office, and the register of their return showing an 
erasure of the original number of acres and the reduced number 
inserted instead: Held, That the resurvey was a presumptive 
relinquishment of that part not included in the resurvey. Austin v. 
Dungan, 236. 

2. A subsequent appropriation by the original claimant should 
be initiated by a file or location in the county surveyor’s office, and 
not by indicating a claim to it in the land office upon the original 
field-notes and surveys abandoned. Jd. 


ABATEMENT. 

Where suit was brought by the legal owner of a promissory note, 
executed for the purchase-money of a tract of land, the legal title 
to which was in the vendor, in trust, the defendant cannot plead in 
abatement the non-joinder of those equitably interested in the 
purchase-money for which the note was given. Simpson v. Foster, 


618. 


ACCOUNT. 
ESTATES OF DECEDENTsS, 5. 


ACKNOWLEDGMENT. 
AUTHENTICATION, 1. 
CERTIFICATE OF ACKNOWLEDGMENT. 


ACTION. 
DAMAGES, 17, 19. 
FOREIGN ADMINISTRATOR, 2. 
1. Plaintiff sned for damages, for the loss of his horse and injury 
to his buggy, occasioned by the negligence of the city of Navasota in 


keeping its streets in repair. ‘The horse fell in harness, rolled into a 
(647) 












































648 INDEX. 


ACTION—continued. 


Al 


) 


ditch, was killed in the affair, and the buggy broken: Held, That 
no action lay against the city. City of Navasota v. Pearce, 526. 

2. There is no such liability by statute, and the decision is based 
upon the rule at common law. = /d. 


MINISTRATION. 
ATTORNEYS’ FEES, 1. 2, 3, PRACTICE IN DISTRICT CouURT, 


4, 5. i. d: 
CLAIMS AGAINST ESTATES. PROBATE MATTERS, 3. 
ESTATES OF DECEDENTS. STALE DEMAND. 


1. An affidavit supporting a claim against an estate made by an 
agent is not invalid because it does not show such agency; and an 
vdministrator know ‘ng the affiant to be the agent of the owner of 
au claim, may approve such claim. Heath v. Garrett, 23. 

2. Reasonable attorneys’ fees for necessary service actually ret- 
dered in an estate, form part of the expenses of administration. 
Gammage v. Rather, 105. 

3. Whilst it would be the better practice to present to an admin- 
istrator, for allowance and approval, the mortgage, as well as the 
notes, against the estate, which it was executed to secure, yet the 
presentation and allowance by the administrator of the notes alone 
will be sufficient to authorize a suit to foreclose the mortgage. Can- 
non V. Me Daniel, 303. 

4. The fact that an affidavit, proving up notes against an estate, 
for allowance and approval, was made by one not ° party to them, 
nor representing himself in the affidavit to be an agent of the party, 
cannot be made available, except in a direct proceeding to set aside 
the approval. ‘The allowance and approval, being in the nature of a 
judgment establishing the notes, cannot be attacked in a collateral 
proceeding. The same rule applies, after approval, when, in the 
certificate of authentication for allowance, the word *‘* payments” 
has been left out. Jd. 

5. An administration was granted in May, 1840, the record show- 
ing no extension of time and no action therein until 1851: Held, 
That the presumption of law is that it was closed. Marks,v. Hill, 
345. 

6. Prior to the probate act of 1848, no law of Texas authorized the 
setting aside of property at its appraised value for the support of the 
wife and children. Jd. 

7. If the decedent was of the class of persons whose estates were 
protected in the act of May 18, 1838, (Hart. Dig., art. 984.) and in 
the act of January 14, 1841, (Paschal’s Dig., art. 1400,) as ** volun- 
teers from a foreign country, who may have fallen in the battles 
of the Republic,” &e., it should be held that a grant of administra- 
tion upon his estate, and all proceedings had therein, touching the 
administration, were absolutely void. Vogelsang v. Dougherty, 
466. 











INDEX. 


ADMINISTRATORS. 


ADMINISTRATION, 1. EVIDENCE, 17. 
ATTORNEYS’ FEES, 3, 4. FOREIGN ADMINISTRATOR. 
SSTATES OF DECEDENTS, 2. PROBATE MATTERS. 


ADMINISTRATORS’ SALE. 


1. A colonist, with his wife, settled in Mercer’s colony, in 1847, 
soon after which both died. ‘The husband’s estate was alone admin- 
istered on, and a colony certificate for 640 acres was issued in the 
name of the husband, and sold by the administrator: Held, That 
if legally sold, in due course of administration, such certificate being 
community property, the sale passed the legal title to it, and to 
any land on which it might be located, from the heirs of both the 
colonist and his wife. Simmons v. Blanchard, 266. 

2. Such a certificate was sold, under order of the County Court, 
by the administrator, on the estate of the deceased colonist in 1851, 
and the money paid by the purchaser; there was no formal confir- 
mation of sale, but the same was reported by the administrator to 
the court, in an exhibit showing the condition of the estate, two 
years after which the court ordered the administrator to make title 
to the purchaser to a part of the land afterwards covered by the 
certificate, which had been patented to the heirs of the colonist. 
Appellees claimed the land under the original purchaser at adminis- 
traturs’ sale: Held, That these facts, in connection with other un- 
disputed mesne conveyances to appellees, constituted a right in 
them to the land as against the heirs of the colonist’s wife. Jd. 


ADMISSIONS. 





ATTACHMENT, 9. 

A statemenc of facts purporting to contain the testimony of a 
party to a suit in a former trial, but which was ‘not signed by him, 
does not stand on the footing of admissions in writing, and is not 
admissible against him. Castleman vy. Sherry, 229. 


AFFIDAVIT. 


ADMINISTRATION, 1. 
ESTATES OF DECEDENTS, 2. 


AFFIRMANCE ON CERTIFICATE. 














WRIT OF ERROR BOND. 

1. The act to regulate proceedings in the Supreme Court, of April 2, 
1874, which provided that when a party is unable to file in the 
Supreme Court the transcript of a case, in the time limited by the 
statute, from any unavoidable cause, the court shall, upon satisfac- 
tory proof thereof, permit such transcript to be filed at a later 
period, conferred, in that, no new right, but was in accordance 
with the practice of the Supreme Court, founded on a former statute. 
(See Paschal’s Dig., arts. 1589, 1590.) Hunt v. Askew, 247. 
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AFFIRMANCE OF CERTIFICA'TE—continued, 

2. When a complete transcript is filed by appellee, in place and as 
a substitute for a certificate, and it is found to contain those parts of 
a case which are required to be certified to in a certificate, it may 
be acted on by the Supreme Court as such; and for that purpose, 
may be filed without asking leave of the court. Jd, 

3. Either party has a right to apply for and obtain an attested 
copy of the record, and file it in the Supreme Court for its adjudica- 
tion, within the time prescribed, but neither party has a right to 
rely on the other party to do it. Neither party is bound to file it 
after obtaining it, unless it should suit his own wishes to do so. Id. 





AGENT. 

ATTACHMENT, 7. 

PRINCIPAL AND AGENT. 

1. Parol evidence is admissible to show that the articles enumer- 
ated in a receipt given by the agent of the creditor were never, in 
fact, delivered to the agent, and this, though the instrument on its 
face specified that the articles are ‘thereby turned over and de- 
livered”’ tothe agent. Pool v. Chase, 207. 

2. A power of attorney to sell and convey all lands owned in the 
State of Texas by the principal, invests the agent with power to 
sell any specific tract in the State to which his principal may have 
title. Baxter v. Yarborough, 231. 


ALIENATION. 

1. The colonization law of March 24, 1825, did not prohibit a con- 
veyance of land acquired by a colonist, after the expiration of six 
years from the date of the colonist’s title. Thomas v. Moore, 133. 

2. A colonist, who acquired land as such, under the colonization 
law of 1823, was permitted to alienate the same at any time after 
receiving the grant. Id. 


AMENDMENT. 

PLEADING. 

PRACTICE, 14. 

SUIT BY PUBLICATION, 1. 

1. The appropriate use of an amendment to the petition is to 
give a more full and clear statement of the cause of action alleged 
in the original; and a definite description of land, against which it 
is sought to enforce the vendors’ lien, may be given by amend- 
ment. Spencer v. McCarty, 213. 

2. The defendant is bound to notice the filing of such amend- 
ments, and judgment by default may properly be taken without 
service of notice of filing. Jd. 

3. After both parties to a suit have announced ready for trial, and 
exceptions to the petition have been overruled, it is in the discretion 

of the court whether the plaintiff will be permitted to amend, and 
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AMENDMENT—continued. 
again give a full statement of his cause of action—such amendment 
not having been rendered necessary by the ruling of the court. 
Hays v. H. G. N. R. R. Co., 272. 

4, An amendment correcting the description of a call made for 
the beginning corner of the field-notes of a tract of land sued for, 
and which amendment is but a better description of the same tract 
of land claimed in the original petition, is not a new suit. Jones v. 
Burgett, 284. 

5. In such case, limitation is stopped by the filing of the original 
petition, as against the defendant. Id. 

6. The right to amend pleading is limited, as to the answer, that 
the defense must be filed in due order of pleading. Simpson v. 
Foster, 618. 

7. Where a plea has been inadvertently filed, and it thereby cuts 
off a substantial defense, the court should, on proper application, 
allow such plea to be withdrawn, to enable the defendant to plead 
his several defenses in due order of pleading. Id. 


APPEAL. 

JUDGMENT, 3. 

PRACTICE, 9. 

WRIT OF ERROR. 

1. No appeal lies to the Supreme Court of the State from an order 
removing a cause to a Federal court, there being no final judgment, 
in contemplation of law, rendered. The right of the party to have 
the cause transferred, on his application, under the laws of the 
State and of the United States, could only be inquired into by the 
Supreme Court of the State, on a refusal of the application, and 
after final judgment. Durham y. Southern L. I. Co., 183. 

2. When, of several defendants in an action, one only appeals, the 
case will be considered on appeal only with regard to such matters 
as affect the rights of appellant. Cannon vy. McDaniel, 303. 

3. In an appeal in a suit between parties, for priority of lien and 
against an estate, one of the lien holders, on appeal, cannot object 
that the party obtaining judgment against the estate enforcing the 
vendors’ lien, (for benefit of which the litigants were contending, 
had not presented his claim to the administrator duly authenticated, 
when in such case the administrator had not appealed. Watt vy. 
White, 338. 


APPROVED. 
CASES APPROVED. 
EQUITABLE ESTOPPEL, 2. 
1. Flores v. Thorn, 8 Tex., 381. H. & G. N. R. R. Co. v. Jones, 
134, 
2. Glenn vy. Shelburne, 29 Tex., 125. Kennedy v. McCoy, 220. 
3. Monroe v. Arledge, 23 Tex., 478. Belcher v. Weaver, 294. 
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APPROV ED—continued. 
4. Burleson v. Burleson, 28 Tex., 416; Page v. Arnim, 29 Tex,: 
Johnson v. Byler, 29 'Tex., 610. Mayor v. Ramsay, 371. 
5. Hall v. McCormick, 7 'Tex., 278,279. Kerr v. Hutchins, 384, 
6. Baldwin v. Peet, Sims & Co., 22 Tex., 708, and Briscoe », 
Bronaugh, 1 'Tex., 326. Id. 
7. Edgar y. The Galveston City Company, 21 Tex., 302. Edgar 
v. Galveston City Co., 421. 
8. Dunlap v. Wright, 11 'l'ex., 603. Masterson v. Cohen, 520, 
9. H.& TI’. Central R. R. Co. v. Bradley. Price v. H. D. Nav. Co.. 





535. 
10. ‘Towns v. Harris, 13 Tex., 507; and Young v. Smith, 23 Tex., 
600. Hester v. Duprey, 625. 


ARREST OF JUDGMENT. 
JUDGMENT, 3. 


ASSESSMENT. 
INJUNCTION, 1. 


ASSIGNMENT OF ERROR. 

PRACTICE IN SUPREME COURT. 

1. When the assignment of errors points out no specific error, this 
court will not reverse, except for errors manifest in the record, going 
to the foundation of the action, or because the judgment appears to 
have resulted from manifest error, and to be in its effects too grossly 
inequitable to receive the sanction and approval of a court of justice. 
Lumpkin vy. Murrell, 51. 

2. When there is a conflict of testimony, the general assignment, 
that the verdict is against the law and the evidence, is too general, 
and will not be considered. Norvell vy. Phillips, 162. 

3. An assignment, that ‘‘the court erred in its charge,” is too 
general to require attention. ‘ Flanagan v. Boggess, 330. 

4, See assignments held indefinite. Tompkins v. Toland, 585. 





ATTACHMENT. 

FACT CASES, 2. 

1. The fact that an affidavit for attachment was, by leave of the 
court, written upon the original petition after the defendant had 
answered, that the affidavit was not marked ‘filed,’ and that the 
petition was not refiled after the affidavit, are not serious objections 
to an attachment issued thereon. Pinson vy. Kirsh, 26. 

2. A plea in reconvention, alleging that the property seized was 
not the property of defendant, but that by its seizure the defendant 
was delayed in moving his family, put to additional expense, and 
that his family from the delay was exposed, and sickness was caused 
by the exposure, causing an outlay of money in medical bills, loss 
of time of defendant and of his family : Held, ‘To show no cause of 
action. Id. 
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ATTACHMEN T—continued. 

3. In suit by attachment, when the wife’s separate property is 
seized to secure a note made by the husband and wife, but on which 
the wife is not liable, she may recover the property, as any person 
might whose property had been illegally attached for the debt of 
another, by bringing suit or setting up her claim by cross-bill, under 

r leave of the court, in the pending suit to which she had been made 
a party; and this she can do in her own name if her husband refuse 
to join her. Wallace vy. Finberg, 36. 

4. A defendant in attachment, whose goods have been seized 
under an attachment wrongfully sued out, is entitled to recover 
back all the goods not necessary to satisfy the debt, or their value, 
if sold, together with compensation for their detention, which would 
ordinarily be legal interest upon the value of the whole of the prop- 
erty seized from the time of the levy. If the plaintiff should fail to 
establish the debt, then the defendant should recover back all the 
property seized, or, if sold, its value at the time of the levy, with 
legal interest thereon. Id. 

5. The deterioration in quality and the damages in the price of 
goods wrongfully seized under attachment, should be pleaded by a 
defendant specially, since they are not necessary results from an 
attachment, in order that the opposite party may be prepared, if he 





can, to meet the evidence offered to establish such contingent injury ; 
and ina suit against husband and wife, where their defenses were 
conflicting, each asserting claim of ownership to the property seized. 
and the wife alone pleading special damage, the husband will not be 
entitled to recover on the special plea. Id. 

6. A defendant, whose property has been wrongfully seized under 





attachment, may plead in reconvention his damage resulting from 
the malicious and oppressive abuse of the process of the court, by 
which his property was seized and detained, or he may rely on his 
statutory remedy, founded upon the law requiring a bond to be 
given by the plaintiff in attachment to secure against such damage 
as might be sustained by the wrongful suing out of the attachment. 
Under the first, exemplary damages may be recovered: under the 
latter, only actual damages. Such defenses should be presented as 
distinct causes of action or cross-action, with the averments re- 
spectively appropriate to each remedy, which are essentially dif- 
ferent in the facts necessary to be averred. Id. 

7. If an agent, who makes the affidavit and bond in an attach- 
ment proceeding, acts maliciously in doing it, he is responsible; but 
his malice will not be imputed by presumption to his principal, 
though his wrong judgment in suing out the writ would be. Jd, 


E S. A judgment, in a proceeding by attachment, enforcing the 


i attachment lien on land, is not conclusive of the defendaut’s home- 
; stead rights in the land attached, no issue regarding the homestead 

having been made by the pleadings. ‘The effect of such a judgment 
; is to enforce the attachment lien on whatever interest, subject at the 
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ATTACHMEN T—continued. 
time of the attachment to execution and forced sale, the defendant 
had in the land: the purpose of an attachment is, to hold the prop. 
erty on which it is levied, so that it may be subjected to execution 
so far as it is legally liable to execution, and no further. Willis y, 
Matthews, 479. 

9. If the plaintiff in attachment desires to have the question of 
his homestead right in property attached, settled, in the attachment 
suit, he should make such amendments to his pleadings as will give 
the defendant notice that he is called upon to defend his homestead 
rights; and on principle it would seem that his failure to assert such 
rights, would be an admission that he had none. Jd. 


ATTORNEY. 

PRACTICE IN DISTRICT CouRT, 10. 

Although an attorney at law, as such, has, strictly speaking, 
no right to make a compromise, yet a court will be disinclined 
to disturb one, which was not so unreasonable in itself as to be 
exclaimed against by all, and to create the impression that the 
attorney’s judgment had been imposed upon, or not fairly exer- 
cised. ‘The conduct of the party seeking to be relieved against his 
attorney should have been perfectly blameless. oller vy. Wool- 
dridge, 485. 


ATTORNEYS’ FEES. 

1, Reasonable attorneys’ fees for necessary service actually ren- 
dered in an estate, form part of the expenses of administration. 
Gammage v. Rather, 105. 

2. If the attorney looks to the estate for payment of his fees, his 
claim must be authenticated by affidavit, aud presented for approval 
as other debts of the estate. Jd. 

3. If payment of such fees be exacted of the administrator, then 
such expense will form an item in his account, and will be allowed 
as such, on a proper showing, in his settlement. Jd. 

4, The administrator, in paying such fees, may authorize the ap- 
propriation to that use of money to be collected for the estate by the 
attorney to whom such fees are due, Id. 

5. An administrator sought, by motion against_a law firm, to re- 
cover money collected by them, belonging to the estate. ‘The de- 
feudants set up their services for the estate, rendered over two years 
before, and that they were authorized to appropriate the funds col- 
lected to the satisfaction of their claims: Held, Error to sustain ex- 
ceptions to the plea, on the ground of the statute of limitation, Jd. 

AUDITOR. 

PRACTICE; 4. 

TRIAL BY JURY, 1. 

A party has a right to specially object to any item allowed by, or 
disallowed, or to any conclusion arrived at, by an auditor, as exhib- 
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AUDITOR—continued. 


nt ited in his report, and have the verdict of a jury thereon in response 
p- to evidence adduced on the trial of the case. In the absence of such 
Dn objections, it is not error for the court to charge, that the report of 
v. the auditor is conclusive, nor does such practice contravene the right 


of the party toa trial by jury. Boggs v. The State, 10. 


AUTHENTICATION. 
ATTORNEYS’ FEES, 2. 

1. The certificate of an officer to the privy examination of a 
married woman who, with her husband, signs a deed, which certifi- 
cate recites that the wife acknowledged in her privy examination that 
she signed the deed ** without any bribe, threat, or compulsion *’ from 
her husband, is sufficient if good in other respects. ‘The words used 
are construed as equivalent toa declaration by the wife that she signed 
the deed freely and willingly, and negative the exercise of any im- 
proper influence or duress by the husband. Belcher vy. Weaver, 293. 

2. An instrument on which suit was brought against the county 
of Leon, was headed as follows: ‘* Pay-roll of special policemen, 
county of Leou, Texas.’ Under this was written twenty names of 
persons, with figures aud amounts following each name, as follows, 
the other nineteen being similar, viz: ‘* John Rose, from September 
15, 1871, to October 6, 1871, (19 days,) $57.°° Under this instru- 
meut, the following certificate : ‘* I certify that the above pay-roll of 
special policemen of Leon county is correct and just, and that they 
have performed duty for the number of days specified. A. West, 
registrar. Approved: James Davidson, ad’t gen’l and chief of police, 
State of Texas:** Held, That such instrument could not be made 
the basis of a recovery against Leon county, under the act of May 2, 
1871. (Paschal’s Dig., art. 7212.) Leon Co. v. Houston, 575. 





BAILEE. 

Where a bailee took possession of ‘‘a erib of corn,”’ at the re- 
quest of the bailor, and for his benefit, the measure of damages on 
the bailee for using it would be the value when taken, with interest. 
Masterson vy. Goodlett, 402. 


BANKRUPTCY. 

WRIT OF ERROR BOND. 
1. In a suit for damage against an officer for seizing property, 
claimed as belonging to the estate of a party against whom proceed- 
ings in bankruptey were taken, and where there is evidence tending 
o] to show that the goods seized had been conveyed by the bankrupt in 
violation of the provisions of the bankrupt law, it is error to refuse 
instructions asked by the defendant, informing the jury of the terms 
and provisions of the bankrupt law, apparently violated by the bank- 

rupt, as to the goods so seized. Purnell vy. Gandy, 190. 
2. In such a suit, it was error to refuse, when asked to instruct, 
the substance of section 35 of the bankrupt act. Id. 
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BANKS. 

CORPORATIONS, 1. 

The act of June 3, 1873, (13 Leg., 204, 205,) requires the assess- 
ment for taxation of ‘‘any shares or stock in any banking company or 
corporation.’? The word “share” and ** stock ’’ are used as synon- 
ymous, and each corporator is required to give in for taxation the 
part or portion of the capital or capital stock of the corporation, or 
association, he owns. Harrison y. Vines, 15. 


BILL OF EXCEPTION. 

PRACTICE IN SUPREME COURT. 

1. When, by the bill of exceptions, it is not shown that the testi- 
mony was, under no circumstances, admissible, the court will sup- 
pose that the court below would have made the proper ruling, had 
the objection been insisted on to the testimony, so far as it seems 
objectionable. Norvell vy. Phillips, 162. 

2. Where the exclusion of testimony is claimed to be erroneous, 
the party injured should show, by bill of exceptions, what objec- 
tions were made to the testimony, and why it was excluded. Flan- 
agan Vv. Boggess, 331. 


BILL OF REVIEW. 
PLEADING, 15. 


BONA FIDE PURCHASER. 

PURCHASER. 

VENDOR AND VENDEE. 

A levy upon lands under an execution fixes a lien, which upon 
sale under the execution, or venditioni exponas, passes title against 
an unrecorded deed; nor is the title effected by notice after the 
levy and before the sale. Borden vy. McRae, 397. 


BOND. 
SEAL. 


BONDHOLDER. 
PARTIES, 7. 


BOUNDARY. 

SURVEY. 

Two deeds executed at the same time, by the same vendor, each 
ealling for the line of the other as a division line, aud calling for land 
within, but on opposite sides of the same survey, will be held to 
convey the entire tract, whether it be greater or less in quantity 
than estimated. Sellers vy. Reed, 377. 


BURDEN OF PROOF. 
The fact that a plaintiff, who has caused goods to be seized under 
a writ of sequestration, has established his debt and the validity of a 
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BURDEN OF PROOF—continued. 

written lien, by which he was authorized to take possession of and 
sell the mortgaged goods in the event his debt was not paid, does 
not preclude the defendant from showing that the suing out of the 
writ was wrongful, by negativing, on the trial, the truth of the 
grounds on which it was issued ; but it is incumbent on the defend- 
ant to make out by evidence a prima facie case that the suing 
out of the writ was wrongful, before the plaintiff can be required to 
disprove it. Harris vy. Finberg, 80. 


CALLS. 

Where from actual corners, lines not marked are run by course 
and distanee, and a stream is found where called for, but of a dif- 
erent name from that called for in the field-notes, it may be inferred 
that the call for the stream was a mistake, and to that extent course 
and distance would be regarded, instead of the call for a stream 
elsewhere made in the field-notes. Jones v. Burgett, 284. 


CASES APPROVED. 
APPROVED. 
1. Rogers v. Ragland, 42 Tex., 422. Hendrix y. Hendriz, 6. 
2. Grace v. Wade & Mains, 35 Tex., 522, approved. Borden v. 
McRae, 397. 
3. Dorn v: Dunham, 24 Tex., 380, and Sartain v. Hamilton, 12 
Tex., 222. Hutchins v. Bacon, 408. 
f, Davenport v. Hervey, 30 Tex., 330; Hutchinson v. Owen: 20 
Tex., 288; Reynolds v. Dechaumes, 22 Tex. 119. Hunt v. Askew. 


247. 


CASES DISCUSSED. 
DISCUSSED. 
1. Haldeman v. Chambers, 19 Tex., 52: Clardy v. Callicoate, 24 
Tex., 173: Portier v. Fernandez, 35 'lex., 535; Seiling v. Gunderman, 
35 ‘Tex., 545: Stetson v. Le Blane, 6 La., O. S., 270; Littlejohn v. 
Wilcox, 2 La. Ann., 620; 21 Ala... N.S., 496; 8 B. Monr., 51-160; 
Kirksey v. Jones, 7 Ala., 622. Harris v. Finberg, 80. 
2. Watts v. White, Smith & Baldwin, 33 Tex., 421, and White, 
Smith & Baldwin v. Downs, 40 Tex., 225. Watt v. White, 338. 
3. This case distinguished from Hamilton v. Van Hook, 26 Tex., 


305. Masterson We Goodlett. 103. 


CASES DISTINGUISHED. 
DISTINGUISHED. 


CAUSE OF ACTION. 


ACTION. PRACTICE, 3. 

PARTIES, 11. PUBLIC OFFICER, 1. 

1. ‘he voluntary labor and expenditure by a city upon a work, 
42 
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ISE OF ACTION—continued. 
the performance of which, by the railroad company, had been re- 
leased, without calling upon the company to do the work, will not 
sustain an action, by the city, for labor and expenditure which were 
voluntary, even if the release by the city was without consideration, 
Galveston v. G. C. R. R. Co., 4385. 

2. Ifa contract has been obtained by mistake, or if through change 
of circumstances it is deemed to operate oppressively . uh agreement 
to make an additional compensation, or to annul or modify it, is not 
invalid for want of consideration. Jd. 


Lk TIFICATE. 

The certificate given by the clerk, on the oath of a witness, showing 
the amount due him for attendance on a cause, is not an adjudication 
any more than the taxing of costs in the fee-book would be, but 
they are both modes, prescribed by law, for the authentication of a 
claim, which is prima facie evidence of its correctness. when done, 
upon which suit may be brought against the party who summoned 
him, without waiting for the termination of the suit. If the party 
who procured the witness to be summoned should pay his certificate, 
the possession of it, receipted. would be evidence of his right to 
receive the money when collected from the party against whom the 
judgment for costs is rendered. H. & G. N. R. R. Co. v. Jones, 133. 


STIFICATE OF ACKNOWLEDGMENT 

MARRIED WOMAN, 6, 7, 8. 

A certificate of acknowledgment of a notary public, beginning 
**'The State of Texas, county of Hopkins,’’ which recites the appear- 
ance of the parties before the ‘* undersigned authority,’’ and closes 
as follows, viz: ‘* witness my hand and official seal, at Douglass, 
this 6th day of October, A. D. 1854, (signed) John B. Clute, Notary 
Public, N. C.,”? and in other respects formal, is good ; the discrep- 
ancy between the county named in the outset and the initial letters 
appended to his signature is not of sufficient importance to invalidate 
the reeord. Blythe v. Houston. 67. 


ANGE OF VENUE. 


1. In October, 1876, an order was made by the district judge in 
Kaufman county, to transfer a cause which the presiding judge 
Was disqualified from trying, to the county of Van Zandt. The 
district clerk of Kaufman county refused to make out a tran- 
script of the entries and deerees in the case, and to forward them, 
together with the original papers in the cause, to Van Zandt county, 
as required by the order. On appeal by the plaintiff from the judg- 
ment of the Distriet Court, refusing to award a mandamus against 
the clerk to compel a transfer of the papers in the cause: He ld— 

1. That the disqualification of the district judge is not, under 
the present Constitution, a cause for a change of venue. 











see, 
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CHANGE OF VENUE—continued. 
2. When a district judge is disqualified, a special judge must be 
provided, as required by the act of 1876, (General Laws, sec. 3, 
p. 141.) 

3. The act of 1854, which provided for a change of venue whena 
district judge was disqualified, cannot be upheld as a law now in 
force by see. 45, art. 3 of the Constitution of 1876, which provides 
that **the power to change the venue in civil and criminal cases 
shall be vested in the courts, to be exercised in such manner as 
shall be provided by law, and the Legislature shall pass laws for 
that purpose ; °° that section, as well as that part of section 56 in 
the same article which prohibits a special law changing the venue 
in civil or criminal eases, is designed as a limitation on the legis- 
lative power, and to require that a change of venue shall be a 
judicial act under a general law prescribed for that purpose. 

{, That the writ of mandamus was properly refused. Murray 

V. Broughton, 351. 

2. The remedy given to claimants of an estate to bring suit for its 
recovery, in the county where the letters of administration were 
issued, (Paschal’s Dig.,-art. 13854,) is subject to the right of either 
party to have the venue changed, for any cause provided by the 
general law governing changes of venue. Treasurerv. Wyqgall, 447. 

3. In May, 1871, the Legislature passed an act providing for the 
change of venue, from Fort Bend county to Travis county, of a case 
against the State treasurer, involving the ownership of assets turned 
over to the treasurer, under the laws relating to the administration 
of the estates of deceased persons. The administration was closed 
in Wharton county, where the suit was begun, which was after- 
wards removed, by change of venue, under pre-existing law, to 
Fort Bend county, in April, 1871: Zeld— 


1. That the suit, being against the State treasurer in his official, 





and not in his individual capacity, was in effect a suit against the 





State, which had been permitted under a statute applicable to it; 
and that the Legislature had power to protect the interests of the 
; State, by requiring the particular suit, and all others of like char- 
' acter, to be removed to the District Court, at the State capital, in 
Travis county, where the interests of the State could be more 
conveniently protected. 
2. Though the exercise of a legislative power, thus to provide for 
a change of venue after suit brought, might be used oppressively, 
the lack of such a power might result in the perpetration of the 
most flagrant injustice. 
; 3. Where the State has, under her laws, assumed a trust in the 
custody of an estate not claimed by heirs, and the general rules 
prescribed for the administration of the trust in any particular 
case are inadequate, the State, by its Li gislature, has power, com- 
mensurate with its assumed duties and responsibilities, to make 
the remedy complete, by special law, if necessary, for the protec- . 
, 
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CHANGE OF VENUE—continued, 


tion of the just rights of others, or the security of its own in the 
trust property. 

4. Property of an estate thus turned over to the State treasurer 
by an administrator, occupies the same position as property that 
has been escheated to the State ; and in either case. it may be sued 
for under the permission of the laws. 

5. In such a suit, the State is substantially a party, and can be 


sued only on its own terms, whether prescribed generally or spe- - 


cially; the Legislature is not limited in prescribing the terms, un- 
less some constitutional limitation of its power exists, prohibiting 
it from passing the particular law for the protection of the State. 

6. The act of 1870, relating to the estates of deceased persons, 
being prospective in its operation, though it did not authorize 
a suit against the State treasurer to recover assets turned over to 
him, when the heirs were unknown, as was done by the act of 
1848, yet it did not have the effect to abate a suit properly brought 
for such a purpose before the act of 1870 was passed. The right 
to bring such a suit, once having been conferred, could not, after 
the institution of the suit under the act of 1848, be taken away, 
without the violation of a vested right in the heirs or distributees. 


Id. 


CHARGE OF THE COURT. 


LAND, 5. PRACTICE IN SUPREME COURT, 

NEGLIGENCE, 2, 3, 5, 6. 19. 

PRACTICE IN DISTRICT RAILWAY COMPANY, 7. 
COURTS. SURVEY, 9. 


1. See discussion of charges improperly allowed in a suit by the 
children of deceased wife against the estate of the surviving hus- 
band—rents, hire of slaves, interest, &e. Lumpkin vy. Murrell, 51. 

2. In such suit it was error to instruct the jury that both plaintiff, 
who claimed under the purchase under decree enforcing the vend- 
ors’ lien, and the defendant, holding by purchase of vendee before 
suit, held under the original vendee; and that defendant, not being 
party to the suit enforcing the lien, was on that account entitled to 
recover. Peters v. Clements, 115. 

3. A charge not applicable to the facts in evidence is properly re- 
fused, however correct as a principle it may be. Norvell vy. Phillips, 
161. 

4. In a suit for damage against an officer for seizing property, 
claimed as belonging to the estate of a party against whom proceed- 
ings in bankruptcy were taken, and where there is evidence tending 
to show that the goods seized had been conveyed by the bankrupt 
in yJolation of the provisions of the bankrupt law, it is error to re- 
fuse instructions asked by the defendant, informing the jury of the 
terms and provisions of the bankrupt law, apparently violated by the 


bankrupt, as to the goods so seized. Purnell v. Gandy, 190. 
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CHARGE OF THE COURT—continued. 











5. In such a suit, it was error to refuse, when asked to instruct, 
the substance of section 35 of the bankrupt act. Jd. 

6. See case where judge, after instructing the jury to regard calls, 
Ist, natural objects; 2d, artificial marks; and 3d, course and dis- 
tanee, ‘* that neither of these should absolutely control the others 
when that other most truly indicates to the minds of the jury the 
proper locality of the tract.”’ Jones v. Burgett, 285, 

7. There is no rule of law which makes a call for a natural object, 
under all cireumstances. the controlling call, soas to preclude the con- 
sideration of other evidence as to the true locality of the land. Id. 

8. The fact that lines of a survey were not actually run, will not 
invalidate a patent, provided the land can be identified with reason- 
able certainty ; and where lines were not run, a mistake in a call for 
ariver might oceur, which, if made in a survey actually run, would 
be difficult to explain. Jd. 

9. That a surveyor adopted field-notes of a former survey, which 
were incorreet, however evidencing dereliction of duty in the 
surveyor, would not affect the validity of a patent upon such defect- 
ive survey. Jd, 

10. A charge assuming a fact not in evidence is properly refused 
by the court. Flanagan v. Boggess, 330. y 

ll. Article 1464, Paschal’s Dig., is mandatory and peremptory. 


It leaves no diseretion to the judge as to whether or not he shall 


‘charge or comment on the weight of evidence,” or as to whether 
or not li shall ** civmit questions of fact solely to the jury >?’ but 


in his charge, questions of law must be separated from questions of 


fact, and the latter be decided by the jury alone. ‘The statute pre- 


sumes that the jury is as competent to decide questions of fact as the 


judge is to determine questions of law. 7. & P. R. W. Co. v. 


Vurphy, 356. 

12. Acts of negligence may be of a character so extreme and so 
clearly established by uncontradicted evidence that this court would 
not on appeal disturb a verdict rendered on a charge in which the 
court below had departed from the statute and instructed the jury 
that such acts constituted negligence; but in such case it must ap- 
pear manifest that he who complains of the charge had not been 
injured by it. Jd. 

13. In a suit to set aside a mortgage as fraudulent, the facts 
being established that the party charged with the fraud was largely 
indebted, at the time the mortgage was made, to various creditors, 
and mortgaged to one creditor ** the mass *’ of his property, leaving 
not enough to satisfy the demands of other creditors, does not au- 
thorize the court to charge that such facts constituted fraud in law. 
It is the province of the jury, aud not of the court, to draw the in- 
ference of fraud from such facts. Aerr v. Hutchins, 385. 

14. A charge given upon a hypothesis not warranted by. the 
testimony, is error. Hutchins v. Masterson, 551. 
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CHARTER. 
SUBSCRIPTION, 2. 


CITATION, 

The sheriff’s return on a citation to J. W. Hendon, the defendant 
in this suit, was as follows: ‘**Came to hand January 21, 1876, and 
executed same day by delivering to J. N. Hendon in person a true 
copy of the written citation, together with a certified copy of plain- 
tiff’s original petition :’? Held, That it failed to show with reason- 
able certainty that the citation was served on the defendant in the 
suit, and no judgment by default could be rendered against the 
defendant. Hendon v. Pugh, 211. 


CITY—CITY CHARTER. 
ACTION, 1, 2. 


CLAIMS AGAINST ESTATES. 

ESTATES OF DECEDENTS, 2, 3, 4. 

1. In an appeal in a suit between parties, for priority of lien and 
against an estate, one of the lien holders, on appeal, cannot object 
that the party obtaining judgment against the estate enforcing the 
vendors’ lien, (for benefit of which the litigants were contending,) 
had not presented his claim to the administrator duly authenticated, 
when in such case the administrator had not appealed. Watt vy. 
White, 338. 

2. The holder of a note secured by a vendors’ lien and indorsed 
by the payee, who has since died, is not required to present the claim 
to the administrator of the indorser before enforcing the vendors’ 


lieu against the estate of the original maker of the note; if it would 


advantage the estate of the indorser to have the claim against the 


maker, he should have taken up the note, whether presented or not. 


Id. 


COLLATERAL PROCEEDING. 
ADMINISTRATION, 4. 
ESTATES OF DECEDENTS, 9. 


COLONIZATION LAWS. 

1. The colonization law of March 24, 1825, did not prohibit a con- 
veyance of land aequired by a colonist, after the expiration of six 
years from the date of the colonist’s title. Thomas y. Moore, 133. 

2. A colonist, who acquired land as such, under the eolonization 
law of 1823, was permitted to alienate the same at any time after 
receiving the grant. Id. 


COMMUNT'TY PROPERTY. 


m - - Po , 
1. It seems thatthe surviving husband, who has kept control of and 


































has managed the community property after the death of the wife 
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COMMUNITY PROPERTY—continued. 
should not be charged with the wrongful conversion of such prop- 
erty in a suit by the heirs of the wife, such possession being lawful, 
and his liability being only as trustee. Lumpkin v. Murrell, 51. 

2. The statute of August 26, 1857, (Paschal’s Dig., 4647—-49,) seems 
to have been intended as a privilege and not as a limitation upon the 
rights of the surviving husband. If he fails to avail himself of it, he 
may be held to a stricter accountability than that imposed by the 
statute, in the settlement with those jointly interested with him in 
the property. Id. 

3. ‘To settle on just and equitable principles the rights of the 
children. of a former marriage, claiming in right of their mother 
against the children of a second marriage, and some of the children 
claiming under a will of the surviving husband, an account should 
be taken between the estate and heirs of the first wife. and that 
belonging to such heirs partitioned among them; as to the residue, 
the legatees should have the privilege of electing whether they will 
take as heirs or legatees. Jd. 


COMPROMISE. 

Although an attorney at law, as such, has, strictly speaking, no 
right to make a compromise, yet a court will be disinclined to dis- 
turb one, which was not so unreasonable in itself as to be exclaimed 
against by all, and to create the impression that the attorney's 
judgment had been imposed upon, or not fairly exercised. The 
conduct of the party secking to be relieved against his attorney 
should have been perfectly blameless. Roller vy. Wooldridge, 485. 


CONFEDERATE MONEY. 

CONFISCATION LAWS. PRINCIPAL AND AGENT, 7. 

CONTRACT, 4, 5, 6. ‘TENDER. 

The court will take notice of the absence of money, other than 
Confederate bills or notes, during the Confederate war: and will 
not allow for rents, interest, hire, &¢., against a trustee, without 
proof that they were actually re¢eived during that period, and by 


the trustee. Lumpkin v. Murrell, 52. 


CONFEDERATE WAR. 

It is a rule of international law, that war suspends, for the time, 
all friendly intercourse between citizens of hostile States; that, 
while it continues, no kind of business or commercial intercourse 
can be legitimately transacted by citizens of the one with those of 
the other; it dissolves commercial partnerships, at the breaking out 
of hostilities, between citizens of the States in conflict, and revokes 
the authority of agents in regard to transactions not agreed upon 
and in part exeeuted. But war does not suspend authority for the 
collection of a debt, given previous to the beginning of hostilities, 
by a citizen of one of the-hostile States, to an agent, who, as well 
as the debtor, resides in the other. Rodgers v. Bass, 506. 
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CONFISCATION LAWS. 


TENDER. 


CONSIDERATION. 


DESCRIPTION, 3. GRANT, 3, 5. 

EVIDENCE, 6. MUNICIPAL CORPORATION, 4, 

A loan of Confederate States treasury notes constituted a valuable 
consideration upon which to sustain a contract. Poller v. Wool. 
dridge, {85. 


CONSTABLE. 


EXECUTION, 2. 


CONSTITUTIONAL LAW. 


JURISDICTION, 1. 


CONSTRUCTION. 


CALLS, 1. 
CHARGE OF CouRT, 7, 8. 


MARRIED WoMAN. 6. 7. 8. 


1. Two deeds executed at the same time. by the same vendor, each 


‘calling for the line of the other as 2 division line. rd illing for 


land within, but on opposite sides of the same survey, will be held 
to convey the entire tract, whether it be greater or less in quantity 
than estimated. Sellers v. Reed, 377. 

2. Such excess must be divided between the two in proportion to 
the quantity owned by each, irrespective of values, in the absence of 
facts showing that equity would require the application of a different 
rule. Jd. 

3. The price paid by the parties is not the measure by which the 
excess should be apportioned. Jd. 

1, **A crib of corn”? is an indefinite quantity, not merely because 
the capacity of the crib is not stated, but because the expression, in 
common usage, does not mean a crib full of corn. Masterson v. 
Goodlett, 402. 

5. An obligation by the railroad company, that it **shall at all 
in good repair, and shall 


times keep the road-bed of said railroad 
keep said road-bed up to the level of the streets; in no case shall 
said road-bed be above or below the city grade of the streets, after 
said streets shall have been graded by the city,*’—does not oblige 
the railroad company to fill up the streets beneath its track, so as 
to keep its .road-bed on a level with the street on each side of the 
track. Galveston v. G. C. R. R. Co.. 485. 

6. Such obligation merely required the road to be kept in good 


repair, and did not bind the company to contribute to the expense of 


grading the streets, but merely to conform to and keep the level of 
the road-bed to that of the streets, when graded. Jd. 
7. When an instrument is drawn in the form of a deed, and 


delivered as such, couched in appropriate language to indicate its 
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continued. 
purpose and have effect as such, the court will not, by construction, 
give it a different effect. Hart v. Rust, 556. 

8. An instrument made and delivered by a father to a son, pur- 
porting to convey lands and other property to a minor son, in carry- 
ing out a partition of the greater part of the father’s estate between 
the minor and a married sister, to whom a like share had been at 
the same time conveyed, and providing that the parents, or the sur- 
vivor, shall have the possession during life, and in event of the death 
of the grantee without issue, and made at the same time that a will 
was written and signed, will not be construed, as between the grantee 
and the legal representatives of the father, to be a will, but will be 
held, as between such parties, a deed. Id. 

. Nor will the fact that sufficjent property was not retained by 
the grantee, invalidate such a conveyance, as between the grantee and 
the legal representatives of the grantor. Id. 

10. Only creditors or purchasers without notice of such deed, or 
parties holding under such, could attaek the deed. ld. 

ll. A direct proceeding on the part of creditors, or for their use. 
would. be required to reach the estate, conveyed by such deed, by 
having the conveyance annulled. Jd. 

12. B. died in 1862, leaving a will, in which he made his thre 
children, his executors and equal heirs. He gave, however, to his 
son D. a negro, in addition to his otherwise equal share, to com- 
pensate him for maintaining E. B., a deaf brother of the testa- 
tor. In the next clause of the will, he expressed the wish that 
his son D. would take especial care of E. B. during the latter's 
life; and if his son D. should die before his brother, E. B., he de- 
sired that his other two children, E. L. and M. D., should take 
charge of and provide for his brother, E. B., while he lived. The 
remaining clause of the will provided, **it is my wish that my home- 
stead and five hundred and fifty-nine acres of land, with the im 
provements thereto attached, shall be set apart to my son D., extra 
of his interest in the remaining portion of my estate, in considera- 
tion of the landed interest already given to my other children, and 
as a2 compensation for maintaining of my brother E. B. as aforesaid.” 
Suit was brought by E. B., for the rents and profits of the homestead, 
in which it was claimed that it was charged in the hands of the 
legatees with the support and maintenance of E. B., during his 
natural life: Meld— 

lL. The will, properly construed, must be regarded as conveying 
the testator’s desire for the maintenance and support of his brother 

E. B.. as he had been previously provided for by the testator 

himself. 

2. It was the intention, that E. B. should be provided for as a 
member of the family, without imposing a pecuniary burden on 
the heirs, in the shape of a charge or incumbrance on the estate, 


or of limiting the support of E. B. to any specific amount. 
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INDEX. 


3. If E. B. left the homes of the heirs, provided for him in the 
will, without their fault, they would not become liable for an amount 
sufficient to support him elsewhere. 

1, A judgement making au annual allowance of a stated sum of 
money for E. B. in the future, and giving him money for his 
estimated expenses in the past, while living away from the heirs, 
Was erroneous. Lynn. Busby, 600, 


CONSTRUCTION OF STATUTES. 


COUNTY SEAT, 1. 

SHERIFF AND SHERIFF'S SALE. 

STATUTES CONSTRUED. 

Article 4178, Paschal’s Dig., authorized the issuance of the un- 
conditional certificate to the ** widow’s legal heirs, executors, or ad- 
ministrators,’’ &c.: Held, That under this statute, the heirs, exee- 
utors, and administrators alike stood as representatives of the 
deceased, and not in their own right. Marks v. Hill, 345. 


CONTRACT. 


CAUSE OF ACTION, 2. PARTNERSHIP, 1. 

MEASURE OF DAMAGES, 4. VENDOR AND VENDEE, 17. 

MUNICIPAL CORPORATION, 4. 

1. A contract, after performance, is effectual in support of pay- 
ment under a plea of innocent purchaser. Peters vy. Clements, 114. 

2. An obligation by the railroad company that it ** shall at all 
times keep the road-bed of said railroad in good repair, and shall 
keep said road-bed up to the level of the streets; in no case shall 
said road-bed be above or below the city grade of the streets, after 
said streets shall have been graded by the city,’’—does not oblige 
the railroad company to fill up the streets beneath its track, so as to 
keep its road-bed on a level with the street on each sick of the 
track. Galveston v. G. C. R. R. Co., 435. 

3. Such obligation merely required the road to be ke pl in good 
repair, and did not bind the company to contribute to the expense 
of grading the streets, but merely to conform to and keep the level 
of the road-bed to that of the streets, when graded. Jd. 

4, A loan of Confederate States treasury notes constituted a val- 
uable consideration upon which to sustain a coutract. Joller v. 
Wooldridge, 185. 

5. The use of Confederate States notes in private transactions 
between parties, where it circulated, did not affect such transactions 
with any taint of illegality or fraud. Within the Confederacy, it 
was the only circulating medium, and was generally received and 
passed as money, or token of value, by which debts were paid and 
exchanges effected. Rodgers v. Bass, 505. 

6. Neither executory or executed contracts can be li ld illegal 
or void because based on Confederate States treasury notes, and, 
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CONTRACT—continued. 
where of importance in adjudicating such contracts, its value at the 
time and place where the contract was made should be shown, and 
the effect of payments and investments in it, by agents, represent- 
atives, and trustees, must depend in the main upon the facts and 
circumstances of each particular transaction. Jd. 


CONVERSION. ‘ 

1. There is no rule by which one can be held to have converted 
property to his own use and still hold it in trust for the owner. 
The owner may have the right to elect whether he will sue for 
tort or bring his bill for an account, but it would be inequitable for 
him to do both. Lumpkin v. Murrell, 51. 

2. It seems that the surviving husband, who has kept control of 
and has managed the community property after the death of the 
wife, should not be charged with the wrongful conversion of such 
property in a suit by the heirs of the wife, such possession being 
lawful, and his liability being only as trustee. Jd. 


CORPORATIONS, 
DAMAGES, 9. RAILWAY COMPANY, 2, 3. 
EXEMPLARY DAMAGE, 1. STOCK, 1, 2. 

1. It is well settled that shares of banking associations authorized 
by the act of Congress of June 3, 1864, **'l'o provide a national cur- 
rency,”’ ia the hands of the shareholders, are liable to taxation by the 
States, within the limitations set forth in said act, although the cap- 

ital of such bank is invested in national securities declared by said 

act as *‘ exempt from taxation by or under State authority.”” Har- 

rison Vv. Vines, 15. 

2. The act of June 3, 1873, (13 Leg., 204, 205,) requires the as- 
sessment for taxation of *‘any shares or stock in any banking com- 
pany or corporation.”” The word *‘share’’ and ‘*stock”’’ are used 
as synonymous, and each corporator is required to give in for taxa- 
tion the part or portion of the capital or capital stock of the corpora 
tion, or association. he owns. Jd, 

3. It is not necessary that it be embodied in the State law im- 
posing such a tax, that it is not 


greater than that levied upon capital 
in the hands of individual citizens, or upon the shares of banks or- 
ganized by the State laws. It is sufficient that such law in fact 


does not violate those provisions of the national currency act. Id. 


COSTS. 
1. The amount due each witness for attendance in a suit, should 
be separately taxed, and thus carried into the bill of costs accom- 
panying the execution, so as to give the defendant each item of 


9” 


costs he is required to pay. H. & G. N. R. R. Co. v. Jones, 133. 
2. The certificate given by the clerk, on the oath of a witness, 


showing the amount due him for attendance on a cause, is not an 
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COSTS — contin we d. 
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adjudication any more than the taxing of costs in the fee-book 
would be, but they are both modes, prescribed by law, for the au- 
thentication of a claim, which is prima facie evidence of its correct- 
ness, When done, upon which suit may be brought against the party 
who summoned him, without waiting for the termination of the 
suit. Ifthe party who procured the witness to be summoned should 
pay his certificate, the possession of it, receipted, would be evidence 
of his right to receive the money when collected from the party 
against whom the judgment for costs is rendered. Jd. 

3. At a term of court, after judgment, the court. on motion of 
the party against whom costs had been adjudged, ordered a retaxa- 
tion of the costs, excluding certain witness fees for informality of 
taxation: the costs were immediately paid to the clerk as retaxed: 
after this, during the same term, the costs were, on motion, again ad- 
judged to be retaxed, so as to inelude the witness fees, the infor- 
mality of the first taxation having been cured by the affidavits of the 
Witnesses and the clerk’s certificate. There was no effort made to 
show that the charges of the witnesses were excessive or unfounded : 
Held, That the payment of the costs under the first order did not 


ld, in the ab- 


preclude the subsequent judgment, which must be h 
sence of t stimony contradicting the clerk’s certificate and the affi- 
davits of the witnesses, to be correct. Jd. 


uthorizes the 


1. The letter of the statute (Paschal’s Die., 1500, : 
dismissal of the case when a rule has been regularly entered re- 
quiring the plaintiff to give security for costs, if the security is not 
given on or before the first fay of the next term after the rule. By 


a liberal construction of the statute, it is held that the rul 


may be 
complied with after the first day, if done before the case is dismissed. 
Cook v. Ross. 263. 


COUNTY BONDS. 











1. County bonds must be treated as commercial paper, and their 
holders entitled to the privileges and immunities attaching to nego- 


tiable instruments. They are not, therefore, within the rule of lis 


pendens. Board v. T. & P. R. W. Co., 317. 


COUNTY COURT. 











1. Under the act of March 20, 1848, regulating proceedings in the 
County Court, the owner of notes, secured by mortgage on the 
property of an estate, could enforce his lien in the County Court, 
and in no other court, unless there was some’ good ground for in- 
voking the jurisdiction of the Distriet Court. Cannon vy. McDaniel, 
304. 

2. As the statute has required the application to remove a county 
seat, to be made to the County Court, and they are to determine 
whether it has been made by a majority of the registered voters of 
the county, and to order the election and give notice thereof, it may 
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COUNTY COURT—continued. 
be inferred that the Legislature intended to confide to the County 
Court the investigation and determination of all the other facts neces- 


sary to a fair and legal election. Worsham y. Richards, 441. 

3. ‘he members of the County Court must be organized as a 
court, under the law, before their conclusions can be received and 
acted on as the judgment of the court. Jd. + 


COUNTY SEAT. 


1. As the statute has required the application to remove a county 
seat, to be made to the County Court, and they are to determine 
whether it has been made by a majority of the registered voters of 
the county, and to order the election and give notice thereof, it may 
be inferred that the Legislature intended to confide to the County 
Court the investigation and determination of all the other facts nec- 
essary to a fair and legal election. Worsham vy. Richards, 441. 

2. The citizens of a county have no such legal right, in the lo- 
eality of a county seat, as will enable them to bring a suit to prevent 
achange of it by the authorities appointed by law to act on that 
subject. Jd. 


COURT. 


JUDGMENT, 6. 


CREDITORS. 


CONSTRUCTION, 10, 11. 


CROSS-BILL. 


ATTACHMENT, 3. 


DAMAGES. 


ATTACHMENT, 2, 6, 7. MEASURE OF DAMAGES, 3. 
EVIDENCE, 5. SEQUESTRATION. 
EXEMPLARY DAMAGES, 1. 

1. See statement of the case for damages which are not the nat- 
ural, proximate consequence or legal result of the seizure of prop- 
erty by attachment, and held to be too remote to be the basis for a 
recovery. Pinson v. Kirsh, 26. 

2. Whilst courts should be slow to interfere with the verdict of a 
jury on a claim for damages, when the measure of damages is in- 
definite, they should not hesitate to do so when the error in the 
verdict is manifest. Darcy v. Turner, 30. 

3. See facts stated in the opinion, which were held insufficient to 
authorize the verdict on a claim for damages for wrongful suing out 
of an attachment. Id. 

4. The liability of a sheriff and his sureties to pay ten per cent. per 
month on the amount collected by him under execution, and which 
he fails, after demand, to pay over to the party entitled to receive 
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it, can be enforced in no other way than by motion. Scoging y. 
Perry, 111. 

5. It may be questioned whether a party can, at his mere option, 
and without excuse for delay. allow several terms of court to pass, 


and then claim the heavily-accumulated penalty of ten per cent. per 


month from the date of such failure. Jd. 

6. A suit may be maintained in the District Court for damages 
for the wrongful and malicious levy of a writ of sequestration, 
when the amount-claimed exceeds the jurisdiction of the magistrate : 
and this, though the judgment of the magistrate ordering that the 
property seized should be sold, stands in full foree and not appealed 
from. Rountree v. Walker, 200. 

7. In a suit for damages, claimed for the wrongful and malicious 
suing out and levying a writ of sequestration, the plaintiff should 
plead, and show what affidavit was made by the defendant to obtain 
the writ, and negative the truth of it. If no such affidavit was made, 
that fact should be stated, and that the writ was issued at the instance 
of the defendant. Jd. 

8. No recovery can be had against an officer for malicious use of 
process, who, when directed by a magistrate, levies a writ of seques- 
tration on property, unless it is alleged and proved that he conspired 
with or instigated the plaintiff in the malicious issuing and levy of 
the writ. Jd. 

9. The actual damages to which a railroad company must respond, 
extending as it does to injuries to the feelings, and damage for per- 
sonal suffering, gives to juries sufficient scope, without allowing 
exemplary damages, except in cases when the corporation has itself 
been remiss. Hays v. H. G. N. R. R. Co., 272. 

10. If the malicious act of its agent is ratified and adopted by 
a railroad company; if there is carelessness in the selection of em- 
ployes, or in the establishment of appropriate regulations ; if, in 
short, the corporation or other officers by whom it is controlled and 
represented are guilty of some **fraud, malice, gross negligence ol 
oppression,’’—the law will hold the company liable to exemplary 
damages, but not otherwise. Jd. 

11. The Texas and Pacific Railway Company was liable for dam- 
ages caused by the Southern Pacific Railway Company prior to the 
2ist of March, 1872, the date when the consolidation of said com- 
panies was effected in pursuance of legislative enactment. 7. and 
P R..W. Co. v. Murphy, 356. 

12. No action for damage ean be maintained against a municipal 
corporation, such as a town or city, to which the ** exclusive control 
und power over its streets, alleys, and public grounds and high- 
ways” is given by its charter, by a party who has suffered an injury 
occasioned through want of repair of its streets... City of Nava- 
sota Vv. Pe arce, 525. 


13. But where the privileges given in a charter, are granted either 
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upon an express or implied condition of corporate responsibility to 
individuals who suffer damage through the neglect of their perform- 
ance of duty, or when the charter confers some franchise or privilege, 
from which profit may be made, apart from its govermental powers. 
and which might have been granted to a private cerporation or an 
individual, an action may be maintained for damage sustained from 
a breach of such condition, or through the negligent or improper 
exercise of the rights conferred by such franchise. Jd. 

14. It is universally admitted that an individual action, unless au- 
thorized by statute, cannot be maintained against counties, parishes, 
or commissioners of highways, for damages sustained through their 
neglect to keep their bridges and highways in repair, although the duty 
of doing so is clearly enjoined upon them by law, and they have au- 
thority to collect taxes, and make adequate assessments to that end, 
The establishing and maintaining a highway is a matter of State 
duty, and whether its discharge is intrusted to the county, street 
commissioners, or a municipal corporation, by its charter, is imma- 
terial; the right to recover damage for injury sustained by the neg- 
lect of duty by either, in keeping a highway in repair, does not 
exist. Id. 

15. Plaintiff sued for damages, for the loss of his horse and injury 
tohis buggy, occasioned by the negligence of the city of Navasota in 
keeping its streets in repair. The horse fell in harness, rolled into a 
ditch, was killed in the affair, and the buggy broken: Held, That no 
action lay against the city. Id. 

16. There is no such liability by statute, and the decision is based 
upon the rule at common law. Jd. 

17. The act of February 2, 1860, (Paschal’s Dig. 15, 16,) authoriz- 
ing the heirs, &c., to bring suit where the injured party could, him- 
self, have maintained an action for injury occasioned by the negli- 
gent, culpable or wrongful act of another, was not repealed by sec, 
30 of art. 12 of the Constitution of 1869. Price v. H. D. N. Co.., 
535. 

18. The master is not liable for injuries sustained by his servant 
through the negligence or default of a fellow-servant. Id. 

19. For damage to the property of an estate, by its wrongful 
seizure, under a writ of sequestration, an action lies. The fact that 
the petition contains allegations of wrong to the representative of 
the estate, will not affect the right of such representative to sue 
for the injury to the property in course of administration. Tomp- 
kins v. Toland, 584. 

20. Decline in the price of cotton, after a seq ut stration levied 
upon cotton has been dismissed, and the cotton restored, cannot, in a 
suit for damages for seizure of such cotton, be charged to the plain- 
tiff in the sequestration suit; nor is loss from improper handling 
of such cotton, after it was replevied by defendant, to be charged to 
the plaintiff. Jd, 
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DEBTOR AND CREDITOR. 















PURCHASER, 9, 10. 

The rights given to creditors by the registration laws, do not de- 
pend upon the legal or equitable form of the action in which the 
statute is invoked. When the purchaser, or the creditor in whose 
right he claims, comes within the proper construction and real im- 
port of the statute, the right conferred upon him by it is as available 
in a court of equity as at law; and the one tribunal no more than 
the other can annul the plain provisions of the statute. Grimes y, 
Hobson, 416. 


DEED. 
CONSTRUCTION, 7, 8, 9, 10, 11. NOTICE, 2. 
DELIVERY, 1. ‘TRUST AND TRUSTEES, 8. 


Where the uncertainty of description in, a deed does not appear 
from the face of the deed, but arises from extraneous facts, parol evi- 
dence is admissible to remove or explain it. Aingston v. Pickins, 99, 


DELINQUENT ‘TAXES. 






‘TAXEs, 3. 


DELIVERY. 









The fact that a deed, after its delivery to the grantee, had been 
by him returned to the grantor, for safe keeping, during the minor- 


ity of the grantee or during an expected absence, neither negatives 
or disproves its previous delivery, nor annuls or destroys its effect 
to pass title to the property embraced in it, as between the parties. 


Hart v. Rust, 556. 


DEMURRER. 

















Under our system of practice, which permits the plaintiff} after 
giving a full statement of his cause of action, to add such allegations, 
pertinent to the cause, as he may think necessary to maintain his 
suit, a history of the facts out of which plaintiffs rights are sup- 
posed to grow, is often given, which may embrace several causes of 
action, perfectly or imperfectly stated, with prayer for alternative 
relief. When such a petition is excepted to, in such way as to test 
the plaintiff's right, under every aspect of his ease, to any of the 
relief prayed for, it is the duty of the court— 

l. To ascertain what combination of facts can be found stated 
in the petition which will constitute a cause of action, responsive 
te the prayer for general relief, or to any prayer for special relief. 

2. ‘lo sustain the petition as containing a good cause of action, 
if such a combination of facts can be found stated, though all the 
other facts stated may be liable to the exceptions taken, and must 
thenceforth be treated as surplusage. 

3. To sustain the petition only when the facts stated, giving a 
cause of action, stand in consistent harmony, when separately 
and conjointly considered, in connection with other facts stated. 

Edgar v. Galveston City Co., 421. 









INDEX. 


DEPOSITIONS. 

EVIDENCE, 2. 

Questions, and answers thereto, relating to matters of opinion 
or of law, may be objected to, when offered; such objections do 
not relate to the manner and form of taking and returning deposi- 
tions. Purnell vy. Gandy, 191. 


DESCRIPTION. 

LIMITATION, 11. 

1. Where the uncertainty of description in a deed does not appear 
from the face of the deed, but arises from extraneous facts, parol 
evidence is admissible to remove or explain it. Kingston v. Pick- 
ins, 99. 

2. Held, That * 620 acres of the headright of David Brown, sit- 
uate about twelve miles north of Henderson, in the neighborhood 
of Bellview,’’ used in a tax deed, is a sufficient description of land 
to form a basis for five years’ limitation. Flanagan vy. Boggess, 331. 

3. A bond for title was executed to three hundred and seventeen 
acres of land, described as *‘ the same upon which he (the purchaser) 
now resides,’’ and being further described as a part of the O. M. Vin- 
ton league. It was afterwards ascertained that neither the house or 
improvement of the purcliaser were on the Vinton league. In a suit 
by the vendor to collect the purchase-money: feld, There being no 
other deseription by which the uncertainty could be remedied, and 
the shape or locality of the three hundred and seventeen acres 
ascertained, the collection of the purchase-money note could not be 
enforced on account of failure of consideration. Rodgers v. Daily, 
578. 

DISCUSSED. 
CASES DISCUSSED. 
Danzey v. Swinney, 7 Tex., 626, discussed. Cannon v. McDaniel, 


304, 


DISTINGUISHED. 
1. This case distinguished from Hardy v. DeLeon, 7 'Tex., 467. 
H.& G. N. R. R. Co. v. Jones, 134. 
2. This case distinguished from Denison v. League, 16 Tex., 405. 
Morehead vy. I. R. R. Co.. 178. 
3. Distinguished from Cartwright v. Chabert, 3 Tex., 261, and 





Tryon v. Butler, 9 Tex., 553. Faver v. Robinson, 204. 
1. Distinguished from Leland v. Wilson, 34 Tex., 94. Cundiff'v. 
Teague, 475. 
5. Distinguished from Langley v. Harris, 23 Tex., 564. Willis 
Vv. Ferguson, 197. 
6. This case distinguished from McDonough v. Cross, 40 Tex., 
551, and Harrison v. Oberthier, 40 Vex., 385. Turner v. Phelps, 251. 
7. Johnson v. Bowden, 37 Tex., 621, and 43 Tex., 676, distinguished 
from this case. Hart v. Rust, 556. 
43 


SEEM EEN 














674 INDEX. 
















DIVIDING LINE. 
1. A dividing line fairly agreed upon, and marked out by the 






owners of adjoining tracts of land, will be conclusive upon both, 





and those claiming under them, as to the true locality of their di- 


long acquiescence, be 





viding line, though it may subsequently, after 





ascertained to vary from the course called for in the deeds, under 





which the parties claimed prior to agreeing upon the line; and the 





rule is the same, whether the marked line be recognized and ealled 





for in a deed, or whether it be subsequently marked and established 







































by the parties. Browning v. Atkinson, 605. 

2. A marked divisional line, found upon the ground in 1838, reeog- 
nized as the divisional line by the original claimants of the adjacent 
tracts, and afterwards, for a series of years, by those claiming under 
them, though it may vary ten degrees, in a part of its length, from 
the course called for in the deed, could not be rewarded as having 
been established in error, in a suit begun in 1862, and could not at 
that late day be corrected. Jd. 


DOMICILE. 

1. The home or residence of a single man, with his servants, upon 
land owned by him in 1860, and until he entered the Confederate 
army in 1861, was not abandoned by his absence in the army. 
Henderson v. Ford, 627. 

2. Nor was his authority left with an agent to sell the land, an 
abandonment. Jd. 

3. Upon the marriage of a resident of Texas with a woman in 
Alabama, with the intention entertained to make Texas their resi- 
dence, the domicile of the wife became that of her husband. Jd. 

4. Upon the marriage, in another State, of a man who has a resi- 
dence upon land in Texas belonging to him, the wife’s domicile 
being fixed in Texas by the marriage, she becomes entitled to home- 
stead rights in the Texas home of her husband. Jd. 


EQUITABLE ESTOPPEL. 
1, An equitable estoppel may be proven under a plea of “not 
guilty,”’ in trespass to try title. Mayer v. Ramsey, 371. 
2. Burleson v. Burleson, 28 Tex., 416; Page v. Arnim, 29 Tex.; 


Johnson v. Byler, 39 Tex., 610. Id. 


EQUITY. 
INJUNCTION, 1, 3, 4. PRACTICE, 21, 22. 
JUDGMENT, 8. TRUSTS AND ‘I'RUSTEES. 


PLEADING, 3, 17. 

Equity will enforce a verbal gift of land, from a father to his son, 
when clearly established, if it be accompanied by possession, and 
followed by improvements made on the strength of the gift, with 


the consent of the father. Willis vy. Matthews, 478. 
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ESTATES OF DECEASED SOLDIERS. 


If the decedent was of the class of persons whose estates were 
protected in the act of May 18, 1838, (Hart. Dig., art. 984,) and in 
the act of January 14, 1841, (Paschal’s Dig., art. 1400.) as ** volunteers 
from a foreign country, who may have fallen in the battles of the 
Republic,’ &e., it should be held that a grant of administration 
upon his estate, and all proceedings had therein, touching the ad- 
ministration, were absolutely void. Vogelsang v. Dougherty, 466. 


‘ 


ESTATES OF DECEDENTS. 











ATTORNEYS’ FEES, 1, 2, 3, 4, 5. HOMESTEAD, 1. 
CHANGE OF VENUE, 3. JUDGMENT, 9, 10. 
CLAIMS AGAINST ESTATES. LAND CERTIFICATE, 3. 
EXECUTOR, 1. PRACTICE, 2. 


FORECLOSURE, 7, 8. STALE DEMAND. 

1. If, at the time of the husband’s decease, there was a home- 
stead, the widow cannot abandon it and select another out of the 
estate in lieu thereof. Hendrix v. Hendrix, 6. 

2. An affidavit supporting a claim against an estate made by an 
agent is not invalid because it does not show such agency; and an 
administrator knowing the affiant to be the agent of the owner of a 
claim, may approve such claim. Heath v. Garrett, 23. 

3. In a suit upon a rejected claim against an estate, the with- 
drawal of an answer and consent to judgment by the administrator, 
is considered equivalent to an approval of such claim, Jd. 

4. Upon the withdrawal of an answer in a suit upon such rejected 
claim, judgment by default final may be rendered, if the claim be 
liquidated and proved by an instrument of writing; the clerk com- 
puting damages as in other cases. Id. 

5. To settle on just and equitable principles the rights of the 
children of a former marriage, claiming in right of their mother 
against the children of a second marriage, and some of the children’ 
claiming under a will of the surviving husband, an account should 
be taken between the estate and heirs of the first wife, and that 
belonging to such heirs partitioned among them; as to the residue, 
the legatees should have the privilege of electing whether they will 
take as heirs or legatees. Lumpkin v. Murrell, 52. 

6. In this case the expenses of repairs of a storehouse were 
charged to one heir, (by oversight :) Held, Error; her pro rata of 
interest should bear the same proportion of expense of repairs. 7d. 

7. Reasonable attorneys’ fees for necessary service actually ren- 
dered in an estate, form part of the expenses of administration. 
Gammage v. Rather, 105. 

8. Whilst it would be the better practice to present to an adminis- 
trator, for allowance and approval, the mortgage as well as the notes, 
against the estate, which it was executed to secure, vet the present- 
ation and allowance by the administrator of the notes alone will be 
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sufficient to authorize a suit to foreclose the mortgage. Cannon vy. 
McDaniel, 303. 

9. The fact that an affidavit, proving up notes against an estate 
for allowance and approval, was made by one not a party to them, 
nor representing himself in the affidavit to be an agent of the party, 
cannot be made available, except in a direct proceeding to set aside 
the approval. The allowance and approval, beipg in the nature of 
a judgment establishing the notes, cannot be attacked in a collateral] 
proceeding. ‘The same rule applies after approval, when, in the 
certificate of authentication for allowance, the word ‘‘ payments” 
has been left out. Jd. 

10. Article 4178, Paschal’s Dig., authorized the issuance of the 
unconditional certificate to the ** widow’s legal heirs, executors, or 
administrators,’’ &c.: Held, That under this statute, the heirs, 
executors, and administrators alike stood as representatives of the 
deceased, and not in their own right. Marks vy. Hill, 345. 

11. Prior to the probate act of 1848, no law of 'l'exas authorized 
the setting aside of property at its appraised value for the support 
of the wife and children. Jd. 

12. To maintain a suit against an executrix of an estate, (who by 
the terms of the will is not under the control of the Probate Court,) 
and against one to whom the petition alleges that a fraudulent 
mortgage of property had been made by the testator, for the purpose 
of setting aside the conveyance, the plaintiff, who claims to be a 
creditor of the estate, must show— 

1. That he has a valid claim against the estate. 

2. That as to his debt, the mortgage was fraudulent, and that 
as a fraudulent incumbrance, it constitutes a substantial impedi- 
ment to the collection of his debt. Kerr v. Hutchins, 384. 

13. The facts entitling such party to a recovery being established, 
the judgment should be against the exeeutrix for the amount of the 
debt, and a decree against the claimant, under the fraudulent mort- 
gage, cancelling it as to so much of the property mortgaged as might 
be necessary when levied on and sold, to satisfy the plaintiff's judg- 
ment. Id. 

14. The remedy given to claimants of an estate to bring suit for 
its recovery, in the county where the letters of administration were 
issued, (Paschal’s Dig., art. 1354,) is subject to the right of either 
party to have the venue changed, for any cause provided by the 
general law governing changes of venue. Treasurer v. Wygall, 447. 


The following propositions are maintained as the individual opinion of the 








Chief Justice : 

1. A judgment cannot be rendered against the State treasurer, 
in his official capacity, on the suit of one claiming as an heir 
for uncollected assets placed in his hands under the statute. The 
statute only authorizes such a suit for the money when collected. 


Id. 
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2. The comptroller, in drawing a warrant, and the treasurer, 
in paying, must do it under and in accordance with the terms 
of a law authorizing it; and there is no law authorizing the 
treasurer to pay out or deliver uncollected assets of an estate ; but, 
on the contrary, there is a law directing him to collect them, and 
when collected as money, he can pay the same out, on a judgment 
rendered against him, under the statute authorizing suit against 
him for the money. Jd. 

3. The State treasurer, as such, cannot be bound by the judg- 
ment of a court, for that which he can find no authority to do 
by the law relating to and regulating his duties as an officer of 
the Government. He does not hold property of an estate depos- 
ited with him under the law in trust, to be delivered to any person 
who may establish by a judgment his beneficial interest in it, but 
in trust to be held until he can part with it according to the terms 
of some law, which authorizes or directs him. ‘This is in accord- 
ance with his duties as State treasurer, in which capacity he is 
pos-sessed of the assets, and not as an individual depository of 
trust property, who can be compelled, by the judgment of a court 
of equity, to deliver it to one who has recovered a judgment for 
it. Id. 

tf, A suit cannot be maintained against the State treasurer, as 
such, for uncollected assets of an estate, which he has no authority 
under the law, to deliver. Jd. 

5. The key that unlocks the State treasury, is an act of the Leg- 
islature, directing a thing to be done, which may be demanded ; 
and not the judgment of a court, founded on equitable considera- 
tions, reaching beyond and changing the terms of the law in the 
disposition of property. Jd. 





ESTOPPEL. 

CAUSE OF ACTION, 1, 2. 

MORTGAGE, 1. 

PRACTICE, 19. 

1. Where the vendor forecloses his lien, and a third party becomes 
the purchaser, the vendor is estopped from controverting the title, 
or from taking advantage of any irregularities in the proceedings of 
foreclosure ; and if necessary to the security of the purchaser, equity 
will subject him to the rights of the plaintiff or vendor. Peters v. 
Clements, 114, 

; 2. If one acts in such a manner as intentionally to make another 
believe that he has no right, or has abandoned it, and the other, 
trusting to that belief, does an act which he would otherwise not 
have done, the party whose conduct thus induces the act, will be 
restrained from asserting his right, unless it be such a case as will 
admit of compensation in damages; and this is not changed by the 

fact that the party against whom the estoppel is claimed acted with 
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ESTOPPEL—continued. 


a knowlege of the facts, but under a mistake of his legal rights, 
Mayer v. Ramsey, 371. 

3. It was made the duty of the court by the law in force (Paschal’s 
Dig., arts. 1294, 1295) to remove the executrix upon failure to return 
an inventory within sixty days from the grant of letters; and if 
creditors who were interested, and the court also, failed to require 
it, persons who acquired rights through her action in the capacity of 
executrix, should not be held to suffer an injury by her default, and 
by that of the court, in not furnishing a better security for her faith- 
ful discharge of duty. Willis vy. Ferguson, 497. 

4. An averment, in effect that the mortgage was worthless, 
made by the junior mortgagee in a suit against attorneys for dam- 
ages alleged to result from negligence in examining title, does not 
estop him from enforcing any right resulting from the mortgage, 
the averment not being addressed to those claiming adversely, nor 
to any one else, to induce action on it in regard to the Jand. Twr- 
ner Vv. Phelps, 251. 


EVIDENCE. 


BURDEN OF PROOF. PRESUMPTION, |. 
DAMAGES. 7. PRINCIPAL AND SURETY. 
FORECLOSURE, 4. PUBLIC OFFICER, 1 


PAROL EVIDENCE, 1, 2, 3, 4.5. SmrQUESTRATION, 5. 
PLEADING, 
PRACTICE, 


STOCK, 2. 
VENDOR AND VENDEE, 11. 
1. Ina suit by the State against an officer on his official bond, the 


‘ 
9 
o. 


cause of action survives against the sureties on the death of their 
principal; and upon the suggestion of the prineipal’s death, the cause 
may proceed against the securities, without alleging or proving the 
insolvency of the principal. Boggs v. The State, 10. 

2. Only such objections as go to the form and manner of taking 
depositions are required to be made in writing, and notice thereof 
given before the trial. Objections to the answers of witnesses made 
in depositions as hearsay, secondary, or irrelevant evidence, may be 
made when the testimony is offered. Woosley v. McMahan, 62. 

3. It is no objection to the deposition of a witness who translates 
in his evidence a Spanish document, that it had not at first been 
shown that the witness ‘was a Spanish scholar and competent to 
correctly translate the Spanish language into English,’? when his 
deposition disclosed the fact that he had once filled the post of 
Spanish translator in the General Land Office, and wrote and spoke 
the Spanish language. Blythe v. Houston, 67. 

4. A plaintiff who relies on a protocol executed with no other 
date than ‘* ———, 1835,’’ may prove the genuineness of the hand- 
writing of the officer by whom the title purports to have been 
issued, and also by parol testimony, that a witness was present 
when the officer issued a grant to the grantee under whom plaintiff 
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EVIDENCE—continued. 











claims,—its location, size, or date not remembered ; such evidence is 
admissible to remove auy suspicion of the protocol growing out of 
the blank date. Id. 

5. It is error to admit evidence of damage resulting from the 
depreciation in the market price of goods seized under writ of 
sequestration, in the absence of any allegation in the pleadings that 
such special damage had been sustained; being an uncertain and 
not necessarily a natural or legal consequence of the seizure and 
detention, such damage must be specially pleaded. Harris v. Fin- 
be rq, dv. 

6. Upon an issue of inadequacy of price for which Jand was sold, 
it is admissible to prove, by parol evidence, that the land conflicted, 
or Was supposed to be in conflict, with an elder grant, and also to 
show the supposed merits of the conflicting titles, as affecting the 
value of the land in general esteem, or with those who might wish 
to purchase. Norvell v. Phitlips, 161. 

7. Though the existence and extent of the conflict of two grants 
can only be definitely determined, in many instances, by a survey, 
there is no reason why it may not be proved by any one who can 
testify to the fact. Jd. 

8. A question and answer eliciting merely the conclusion of the 
Witness as to a matter of opinion or of law: Held, Not admissible, 
and that objections made thereto when the depositions were offered 
should have been sustained. Purnell vy. Gandy, 191. 

9. Parol evidence is admissible to show that the articles enumer- 
ated in a receipt given by the agent of the creditor were never, in 
fact, delivered to the agent, and this, though the instrument on its 
face specified that the articles are **hereby turned over and de- 
livered*’ to the agent. Pool vy. Chase, 207. 

10. It is no objection to a decree of partition, when offered in 
evidence as a link to support plaintiffs title, that the proceedings 
upon which it was based are not shown, nor that service on the par- 
ties is not shown, when the decree recites that the defendants were 
duly cited and made default. Truehart vy. Me Michael, 222. 

11. In a suit by a plaintiff to secure title to land for the use of all, 
to whom in his petition, it is alleged that he had sold it, the right of 
the party for whose use the suit is prosecuted to the land must be 
established by evidence other than the declaration of use to him in 
the petition, before a recovery can be had, Castleman vy. Sherry, 
228. 

12. A statement of facts purporting to contain the testimony of 
a party to a suit in a former trial, but which was not signed by him, 
does not stand on the footing of admissions in writing, and is not 
admissible against him. Jd. 

13. Parties to a suit are not affected or bound by evidence, how- 
ever conclusive it may seem to be, given in another case with 
Which they had no connection, even if the record in such case show- 
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ing such facts had been offered in evidence on the trial. Austin y, 
Dungan, 236. 

14. Where it is shown that a tract of land sued for forms part of 
a block of surveys, the outer corners of the surveys in the block being 
known and identified, and from adjacent surveys the position of the 
land sued for is thus ascertained and fixed, such evidence of identity 
of the land sued for is sufficient, though no lines or corners ean be 
found of the survey in controversy. Jones v. Burgett, 285. 

15. A conveyance from H. to V. of land, described the beginning 
corner, and then proceeded to direct how the lines were to be run 
from this point, so as to include 767 acres, but did not purport to be 
a conveyance of land actually surveyed or marked out : Held, That 
in a suit for the land by those claiming through this deed, the plain- 
tiff, to entitle him to recover all the land, must show that the field- 
notes set out in his petition and relied on by him, commenced at the 
place designated in said deed. Bell vy. Vanzant, 300, 

16. The testimonio of a deed, by public act executed in 1834, ean- 
not be admitted to record without proof of its execution. Hutchins 
v. Bacon, 408. 

17. A deed from an administrator was excluded from the jury, on 
objection being made that the grant of letters of administration to 
him was a nullity, because prior to the issuance of letters, another 
person, named as executrix in the will, continued to discharge the 
duties of executrix, and no vacancy existed in the administration 
which would authorize the appointment of the grantor in the deed. 
The progress of the case disclosed, that the continuance of the party 
named as executrix, to discharge her duties as such, when the ad- 
ministrator was appointed, was a controverted fact: Held, That 
the exclusion of the deed was error. Willis v. Ferguson, 497. 

18. A question and answer given, which affords a conclusion from 
facts known to the witness, may properly go to the jury as evidence, 
though the weight of such testimony be little. Tompkins v. Toland, 


585. 


EXECUTION. 


1. The plaintiff in execution acquires a fixed and certain interest 
in the land upon which his execution is levied, from the date of the 
levy, which entitles him to have satisfaction of his judgment by its 
sale, and which cannot be defeated or interfered with by the defend- 
ant in execution, or any one setting up a subsequent right or claim 
to the land through or under him. Borden v. McRae, 396. 

2. Since the act of 1846, (Paschal’s Dig., arts. 987, 993,) defining 
the office and duties of constable, and authorizing that officer to exe- 
cute process throughout the county, a copstable may levy an execu- 
tion on land, which, though in the county, is not in the beat or pre- 
einet for which he is constable ; and in so doing, it is not necessary for 


him to go on the land with his execution. Cundiff v. Teague, 479. 
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EXECUTOR. 

JUDGMENTS, 1, 9, 10. 

PRACTICE, 2. 

TRUST AND TRUSTEES, 8. 

No judgment can be rendered in favor of one claiming against an 
executor, after exceptions are sustained to his answer, on an assumed 
confession of the facts alleged in the petition. The facts on which 
a claim of right against the estate is based must be sustained by 
evidence. Hendrix v. Hendriz, 6. 


EXECUTORY CONTRACT. 

While the doctrine that a mortgage to secure the purchase-money, 
executed by the vendee at the time he receives his conveyance, has 
the effect to make the contract executory, is well settled by the 
decisions of this court, it is believed that its extension, so as to give 
like rights to others than the vendors, may lead to confusion ; and 
such application of the principle should only be made where the 
right is clear. Wright v. Wooters, 381. 


EXEMPLARY DAMAGE. 

A corporation, as well as an individual, may be guilty of such 
** willful act, omission, or gross neglect,’’ as to subject it to exem- 
plary damages; but no more than individuals are they responsible 
for the malicious acts of their agents. No distinction can be made 
as to liability for damages inflicted by an agent, whether the master 
be a natural or an artificial person. Hays v. H. G. N. R. R. Co., 
272. 

EXPERTS. 

It is no objection to the deposition of a witness who translates in 
his evidence a Spanish document, that it had not at first been shown 
that the witness ** was a Spanish scholar, and competent to correctly 
translate the Spanish language into English,’’ when his deposition 
disclosed the fact that he had once filled the post of Spanish trans- 
lator in the General Land Office, and wrote and spoke the Spanish 
language. Blythe v. Houston, 67. 





FACT CASES. 

CHARGE OF COURT, 6. 

LIMITATION, 13. 

POSSESSION, 6. 

1. See stutement of the case for damages which are not the nat- 
ural, proximate consequence or legal result of the seizure of property 
by attachment, and held to be too remote to be the basis for a 
recovery. Pinson vy. Kirsh, 26. 

2. See facts stated in the opinion, which were held insufficient to 
authorize the verdict on a claim for damages for wrongful suing out 
of an attachment. Darcy v. Turner, 30. 
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FACT CASES—continued. 

3. See discussion of charges improperly allowed in a suit by the 
children of deceased wife against the estate of the surviving hus- 
band—rents, hire of slaves, interest, &c. Lampkin v. Murrell. 52. 

4. See a description, though vague and uncertain, held admis- 
sible, with other evidence to identify the land intended to be con- 
veyed. Kingston v. Pickins, 99 

5. See a discussion of contradictory calls, with reference to ascer- 
taining the meaning of the conveyanee. Jd, 

G6. See facts held insufficient to authorize such relief against the 
defendant. Hendrix y. Nunn, 142. 

7. See facts held insufficient evidence of actual settlement under 
said statute. Burleson v. Durham, 153. 

8. See facts held insufficient evidence that a party was a *‘ volun- 
teer from a foreign country, who had fallen,’ &c. Vogelsang vy. 
Dougherty, 167. 

9. See facts held insufficient to support an action for damages 
against a railway company, from the negligence of one of its em- 
ployes, in an action brought by another of its employes. Robinson 
v. A.\& T. C. R. W. Co., 540. 

10. See facts insufficient to support the verdict. Tompkins v. 


Tolan d. 5S5. 


FACTOR. 
Ordinarily, the possession of cotton by a cotton factor, who isa 
factor only, not engaged in buying and selling on his own account, 
raises a presumption that the cotton does not belong to him, but 
is held on commission for another; but this presumption may be 
rebutted by the real owner permitting his ownership to be con- 
cealed, and the property to be so acquired, managed, and possessed, 
by the factor, as to indicate to third persons that the factor is the 
real owner. Under such circumstances, the factor, so held out as 
the real owner, may sell the property, in discharge of his previous 
debt, to one who had no notice, actual or constructive, of the 
defects in his title, and the sale will be valid. Morris v. Sellers, 391. 


FEDERAL COURT. 
REMOVAL OF CAUSE TO UNITED STATES COURT. 


FIXTURES. 

1. The criterion for determining whether a chattel has become 
an immovable fixture, consists in the united application of the fol- 
lowing tests : 

1. Has there been a real or constructive annexation of the arti- 
cle in question, to the realty? 
2. Was there a fitness or adaptation of such article to the use 
or purposes of the realty with which it is connected? 
3. Was it the intention of the party making the annexation, 
that the chattel should become a permanent accession to the 
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FIX TURES—continued. 


freehold ?-— this intention being inferable from the nature of the 

article, the relation and situation of the parties interested, the 

policy of the law in respect thereto, the mode of annexation, and 
purpose or use for which the annexation is made. Hutchins 

v. Masterson, 551. 

2. Of these three tests, prominence is given to the question of 
intention to make the article a permanent accession to the freehold, 
while the others are chiefly of value as evidence regarding this inten- 
tion. Jd. 

3. A sugar-mill erected by the owner of a plantation, and sold as 
part of it, as to the rights of vendees, is a fixturejand part of the 
realty. Jd. 

4. Aparol sale of a fixture by the owner of the land, would be 
void under the statute of frauds. Jd. 


FORECLOSURE. 


1. Ina suit to enforce the vendors’ lien, a subsequent vendee, in 
possession, and claiming under a recorded deed, is a necessary party. 
Carter v. Attoway, 108. 

2. As against a purchaser, of whose claim there is notice, a sale 
had under a deeree of foreclosure against the original vendee alone, 
is not sufficient to pass title. Jd. 


3. Nor is it different where such purchaser knew, at his pur- 
chase, that the purchase-money, in whole or in part, Was unpaid, 
and knew of the proceedings to enforce the lien. Jd. 

1, The pleadings not admitting that the defendant held by pur- 
chase prior to the commencement of the suit to foreclose, it was not 
error to admit the deeree and sale made under it, when offered as 
evidence of title. Jd. 

5. Where a purchaser, under decree of foreclosure, brought tres- 
pass to try title against a prior purchaser, the equities which the 
plaintiff had as against the land, by his owning the judgment, by 
virtue of his purchase of the land and payment of the judgment, 
cannot be litigated. By proper pleadings, the plaintiff can enforce 
his equities against the land. Jd. 

6. Where the vendee is in default in the payment of the purchase- 
money, the vendor may sue for the land and recover it, unless the 
vendee make good his equitable title by payment; or he may pur- 
chase his lien, and subject the land to sale for the payment of the 
purchase-money. Peters vy. Clements, 114. 

7. The holder of a note secured by a vendors’ lien and indorsed 
by the payee, who has since died, is not required to present the 
claim to the administrator of the indorser before enforcing the ven- 
dors’ lien against the estate of the original maker of the note; if it 
would advantage the estate of the indorser to have the claim against 
the maker, he should have taken up the note, whether presented or 
not. Watt v. White, 338. 
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FORECLOSURE —continued. 

8. A decree of foreclosure does not conclude a purchaser whose 
rights in the property were known before the commencement of 
the foreclosure proceedings. Wright v. Wooters, 380. 

9. A purchaser at foreclosure sale (and particularly, if the plain- 
tiff) has the right of action to foreclose against the subsequent 
purchaser; in which suit the subsequent purchaser would have the 
right to make any defense he has; to put in issue the execution 
of the mortgage ; if other lands were included in the mortgage, he 
may have necessary parties made, and the question of amount, with 
which the tract of land is chargeable, investigated, and have other 
lands, which were included in the mortgage, subjected to the debt, 
so that the tract purchased shall be subjected only to its proper 
proportionate amount. Jd. 


FOREIGN ADMINISTRATOR. 

1. A foreign executor or administrator cannot maintain a suit 
in this State, in virtue of his foreign letters testamentary or of 
administration. Simpson vy. Foster, 619. 

2. A legatee, under a foreign administration, admitted to the 
ownership of personal property, may afterwards sue here in his 
own name for the property without the probate of the will. Jd. 

3. The fact that the will makes the executor sole legatee upon 
trusts declared, will not authorize suit to be brought by such foreign 
executor. Jd. 

4, Such executor could not execute a deed to pass land of the 
estate in Texas without probating the will in this State. Jd. 


FORMS OF ACTION, 

The rights given to creditors by the registration laws, do not de- 
pend upon the legal or equitable form of the action in which the 
statute is invoked. When the purchaser, or the creditor in whose 
right he claims, comes within the proper construction and real 
import of the statute, the right conferred upon him by it, is as avail- 
able in a court of equity as at law; and the one tribunal no more 
than the other can annul the plain provisions of the statute. Grimes 
v. Hobson, 416. 


FRAUD. 

CHARGE OF CouURT, 13. 

CONTRACT, 5, 6. 

FRAUDULENT REPRESENTATIONS. 

1. Allegations of fraud must specify the acts insisted on as fraud- 
ulent. Hendrix vy. Nunn, 142. 

2. A married woman cannot avoida deed to which her separate ac- 
knowledgment appears to have been taken by a competeut officer, 
in the terms of the law, on account of the deception and fraud prac- 
ticed on her by her husband in procuring her signature; or the 

failure of the officer to acquaint her with the contents of the instru- 
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FRAL }D—contin ue d. 








ment, in the absence of evidence tending to charge those claiming 
under the deed with notice. Pool v. Chase, 207. 

3. In a suit to set aside a mortgage as fraudulent, the facts being 
established that the party charged with the fraud was largely in- 
debted, at the time the mortgage was made, to various creditors, 
and mortgaged to one creditor ** the mass” of his property, leaving 
not enough to satisfy the demands of other creditors, does not au- 
thorize the court to charge that such facts constituted fraud in law. 
It is the province of the jury, and not of the court, to draw the in- 
ference of fraud from such facts. Kerr vy. Hutchins, 385. 


AUDULENT CONVEYANCE. 

JUDGMENT, 5. 

1. To maintain a suit against an executrix of an estate, (who 
by the terms of the will is not under the control of the Probate 
Court.) and against one to whom the petition alleges that a fraud- 
ulent mortgage of property had been made by the testator, for the 
purpose of setting aside the conveyance, the plaintiff, who claims 
to be a creditor of the estate, must show— 

1. That he has a valid claim against the estate. 

2. That as to his debt, the mortgage was fraudulent, and 
that as a fraudulent incumbrance, it constitutes a substantial 
impediment to the collection of his debt. Kerr v. Hutchins, 384. 

2. The facts entitling such party to a recovery being established, 
the judgment should be against the executrix for the amount of the 
debt, and a decree against the claimant, under the fraudulent mort- 
gage, cancelling it as to so much of the property mortgaged as 
might be necessary when levied on and sold, to satisfy the plain- 
tiff’s judgment. Jd. 

3. A judgment rendered in a suit by a creditor against an execu- 
trix, and one claiming under the fraudulent conveyance, which sets 
aside such conveyance so far as the same may be necessary to secure 
the plaintiffs debt, does not affect the validity of the conveyance 
beyond its terms, so far as the executrix is concerned. nor as to 
other creditors who have not asked relief. Jd. 


AUDULENT REPRESENTATIONS. 

Where a vendor represented that the subject of sale was free from 
incumbrance, save a small and inconsiderable balance of an amount, 
secured by a deed of trust on the property sold, which representation 
was false as to the amount, in an action for the purchase-money, 
that fact being shown, its effect is not impaired by showing that the 
vendee, having notice of the incumbranece, could have ascertained 
its amount by inquiry. Griffeth v. Hanks, 217. 


GIFT 


Equity will enforce a verbal gift of land, from a father to his son, 
when clearly established, if it be accompanied by possession, and 















































































SE opie anne ae ee Sane Oe 


ee 


— 


Ne ee 


keene 








686 


INDEX, 


GIF T—continue d. 


= 
-- 


followed by improvements made on the strength of the gi 


the consent of the father. Willis v. Matthews, 478. 
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ANT. 


CHARGE OF COURT, 9. 

LIMITATION, 7, 8. 

POSSESSION, 4. 

1. By the XIVth Article of the Provisional Government of 
Texas. all land commissioners were ordered forthwith to cease their 
operations during the unsettled condition of the country. That 
article went into force on the 13th day of November, 1835, after 
which date any title issued by a commissioner was a nullity. The 
plaintiff, after taking depositions to prove the genuineness of the 
testimonio of a grant, which testimenio purported to have been 
issued on the 15th of November, 1835, introduced on the trial the 
protocol of the grant or title of possession, issued by George W. 
Smyth, commissioner, with date as follows: **Given at the town of 
Nacogdoches, ——, A. D. 1835.’° The protocol showed the date of 
the application and the order of survey to be September 15, 1835, 
and the date of the field-notes and of the order that title issue, to be 
November 11, 1835. The genuineness of the testimonio was ques- 
tioned under oath, and both the protocol and a translation of the 
testimonio were in evidence : Held— 

1. That the suspicion which might grow out of the irregularity 
of the protocol in its date alone should not prevent the operation 
of the presumption that the commissioner who issued it acted 
in all respects in conformity to law. 

2. In the absence of any evidence of the date of a grant is- 
sued in 1835, the law would presume that the commissioner 
acted in the extension of title at a time when he might legally do 
so; and that the true date was prior to the closing of the land 
office, in the absence of evidence sufficient to overcome such pre- 
sumption ; and after the lapse of thirty-five years, the evidence 
required to rebut the presumption must be full and satisfactory. 

3. In favor of innocent purchasers, the presumption of the reg- 
ularity and validity of a grant will be so strengthened, by acqui- 
escence and the lapse of time, as to stand until rebutted by satis- 
factory evidence. 

4, But this presumption could not prevail to validate a grant 
without date except ** . 1835,”’ if the genuine testimonio of 
the grant showed that the title was extended after the close of the 
land office in 1835, unless it was shown by evidence that the tes- 
timonio was issued on a day subsequent to making the protocol. 

5. The making of the protocol and the issuance of the testi- 
monio were ordinarily contemporaneous acts. 

6. The statement of facts failed to show that what purported 
to be the original Spanish testimonio was ever read to the jury, 
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GRAN T—continued. 

> but did show that what purported to be a translation thereof was 
read without objection, and that the Spanish document was at- 
tached as an exhibit toa deposition which was read, and in which 
it was referred to, and also that it was exhibited to a witness on 
the stand during his examination. The party who objected, on 
appeal, to the Spanish original being regarded in evidence, had 
himself asked an instruction on the trial, based on the hypothesis 
that the paper had been read: Held, That under these circum- 
stances the original Spanish testimonio must be regarded as hav- 
ing been in evidence. 

7. The testimonio is a second original, and may be resorted to 
for the purpose of supplying the defects of the protocol. 

8. The testimonio being in evidence, bearing a specific date 
showing the issuance of title after November 13, 1835, it was the 
duty of the court to submit to the jury a charge based on the 
hypothesis of its genuineness... Blythe vy. Houston, 65. 

2. A plaintiff who relies on a protocol executed with no other date 
than ‘* ———, 1835,*’ may prove the genuineness of the handwrit- 
ing of the officer by whom the title purports to have been issued, 
and also by parol testimony, that a witness was present when the 
oflicer issued a grant to the grantee under whom plaintiff claims,— 
its location, size, or date not remembered; such evidence is adtmis- 
sible to remove any suspicion of the protocol growing out of the 
blank date. Jd. 

3. Upon an issue of inadequacy of price for which land was sold, 
it is admissible to prove, by parol evidence, that the land conflicted, 
or was supposed to be in conflict, with an elder grant, and also to 
show the supposed merits of the conflicting titles, as affecting the 
value of the land in general esteem, or with those who might wish 
to purchase. Norvell vy. Phillips, 161. 

1. Though the existence and extent of the conflict of two grants 
can only be definitely determined, in many instances, by a survey, 
there is no reason why it may not be proved by any one who can 
testify to the facet. Jd. 

5. Emigration and settlement in the State constituted the leading 
consideration of the grant of headright land certificates ; and where 
the head of a family died before its issuance, (or, as in this case, 
before the unconditional certificate had issued.) the certificate, no 
matter in whose name issued, would inure to the benefit of his es- 
tate. Marks vy. Hiil, 345. 


HOME. 


DOMICILE, 1. 


HOMESTEAD. 





ATTACHMENT, 8, 9. ESTATES OF DECEDENTsS, 1. 
DOMICILE, 4. JUDGMENT, 7. 
1. If, at the time of the husband’s decease, there was a homestead, 
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HOMESTEAD—continued. 
the widow cannot abandon it and select another out of the estate in 
lieu thereof. Hendrix v. Hendrix, 6. 

2. When a rural homestead is fixed upon a tract of land exceed- 
ing two hundred acres in quantity, one undivided half interest 
in the whole tract being the separate property of the wife, and the 
other half interest, being in equity the separate property of the 
husband, the husband’s interest, subject to forced sale at the suit of 
creditors, is the undivided interest in the whole tract less two hun- 
dred acres, protected as the homestead from forced sale. The ex- 
emption is of two hundred acres of the land owned by both, and not 
of two hundred acres owned by the husband. Willis v. Matthews, 
479. 

3. A single man resided on his own land in 1860, living with 
his slaves in cabins, and cultivating a field, and until September 
1861, when he entered the Confederate army and left the State, 
leaving an agent, authorized to manage his affairs and to sell the land. 
He married, in 1863, in Alabama, in contemplation of a permanent 
residence in Texas, and in the fall of that year, from ill health, re- 
turned home, and in a few months contracted for the sale of his said 
residence, and effected the sale through the attorney appointed by 
him on entering the army. ‘The wife joined her husband in Texas, 
in 1865, remaining with him, moving from place to place with his 
relatives until his death in 1866, and returned to Alabama two or 
three months after the death of her husband, having no other home- 
stead: Held, That the widow was entitled, as against the vendee of 
her husband, to homestead rights. Henderson v. Ford, 628. 


HUSBAND AND WIFE. 
COMMUNITY PROPERTY, 1. 
CONVERSION, 2. 


IDEM SONANS. 
A petition, citation, and service on Jolin R. Favers will not sup- 
port a judgment by default against John R. Faver. F aver v. Rob- 


inson, 204. 


INJUNCTION. 

PARTIES, 6. 

1. It is not asufficient ground for an injunction restraining the col- 
lection of a tax upon an assessment actually made, that it has not 
been correctly described on the assessment rolls, prepared from the 
assessments actually made. Prima facie the tax is due upon the 
assessment, and equity will not aid one who is himself in default. 
Harrison vy. Vines, 15. 

2. A judgment rendered by a justice of the peace, which is not 
appealed from, and which directs a forced sale of articles for its satis- 

faction, which are exempt under law from forced sale, is not a nul- 
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INJUNCTION—continued. 


lity, however erroneous; and when no means have been used to 
correct the errer by appeal, the conelusive force of the judgment 
cannot be evaded by a resort to injunction. Rountree vy. Walker, 
200. 

3. Where an injunction issued restraining the sale of land under a 
elaim established by the defendant in the injunction suit, and # 
sule was ordered upon making a bond to secure the plaintiff in the 
injunction suit. and under such order, sale was made: Held, Error. 
in subsequent proceedings, to hold the sale a nullity in favor of the 
plaintiff in the injunction suit, on his suecessful establishment of his 
superior right to the security of the lien upon the land so sold 
Watt v. White, 338. 

{. A petition in equity, which seeks to enjoin a judgment, upon 
the ground that the plaintiff’s counsel had, in .the proceedings on 
which the judgment was rendered, consented, without authority. 
to give a lieu upon Jand upon a part of which the plaintiff alleged 
his homestead was situated, would, if true, entitle him to be re- 
lieved, if at all, only to the extent of the homestead. As to the 
other lands specified in the judgment, it might, in the absence of 
averment to the contrary, have been a lien, without it being so 
stipulated in the judgment. Roller v. Wooldridge, 485. 


INNOCENT PURCHASER. 


PRESUMPTION, 1. 

VERDICT, 2. 

An executed contract for substitute in the C. S. army, after per- 
formance, is effectual in support of payment under a plea of inno- 


cent purchaser, Peters v. Clements, 114. 


INTEREST. 


MEASURE OF DAMAGES, 4. 

It seems that in an action upon a contract for the delivery of per- 
sonal property paid for, that interest should not be computed from 
the time tixed in the contract for its delivery, where a_ higher valu 
ata subsequent time was adopted as the measure of damages, The 
interest should only be computed from the date of the valuation 


ixed. Masterson vy. Goodlett, 402. 


INTERNATIONAL LAW. 


CONFEDERATE WAR, 1. 


INTERVENOR. 


PRACTICE, 25. 

It can be no ground of complaint that necessary parties to a suit 
ure allowed to make themselves parties, as intervenors, at thei 
oWn instanee. Norvell v. Phillips, 162. 
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JUDGMENT. 


Costs, 3. JUDGMENT LIEN. 
ESTATES OF DECEDENTs, 9. JURISDICTION, 5. 

15. MORTGAGE, 1. 
EXECUTOR, 1. PLEADING, 17. 
FRAUDULENT CONVEYANCE. PRACTICE, 2. 
INJUNCTION, 3. PRACTICE IN DISTRICT 
JUDGMENT BY DEFAULT. CouRT, 4. 
JUDGMENT CREDITOR. VENDOR AND VENDEER, 
JUDGMENT IN REM. 18, 


1, No judgment can be rendered in favor of one claiming against 
an executor, after exceptions are sustained to his answer, on an 
assumed confession of the facts alleged in the petition. The facts 
on which a claim of right against the estate is based must be sus- 
tained by evidence. Hendrix vy. Hendriz, 6. 

2. A judgment rendered by agreement between the plaintiffs 
and intervenor, which undertook to divide between them the land 
in controversy, to which agreement the defendant was not a party, 
he having no legal notice of intervenor’s claim, will be reversed for 
obvious error. Simmons v. Fisher, 127. 











3. A motion which, in terms, asks an arrest of judgment, on the 
ground that there is nothing in the verdict which shows that it was 
rendered against any party to the suit, is, in legal effect, a motion 
to set aside the verdict ; and the action of the court below, on such 
a motion, which pronounces the judgment ‘ arrested,’’ leaves the 
ease standing in court as if it had never been tried; such action of 
the court is not a final judgment from which an appeal can be taken. 
Morehead vy. I. R. R. Co., 178. 

4. A judgment rendered by a justice of the peace, which is not 
appealed from, and which directs a forced sale of articles for its sat- 
isfaction, which are exempt under law from forced sale, is not a 
nullity, however erroneous ; and when no means have been used to 
correct the error by appeal, the conclusive force of the judgment 





cannot be evaded by a resort to injunction. Rountree v. Walker, 
200. 
5. A judgment rendered in a suit by a creditor against an execu- 4 
trix, and one claiming under the fraudulent conveyance, which sets 
aside such conveyance so far as the same may be necessary to secure 
the plaintiffs debt, does not affect the validity of the conveyance 
beyond its terms, so far as the executrix is concerned, nor as to 
other creditors who have not asked relief. Kerr'v. Hutchins, 384. 
6. The members of the County Court must be organized as a " 
court, under the law, before their conclusions can be received and 
acted on as the judgment of the court. Worsham v. Richards, 441. 
7. A judgment, in a proceeding by attachment, enforcing the 
attachment lien on land, is not conclusive of the defendant’s home- 
stead rights in the land attached, no issue regarding the homestead 
having been made by the pleadings. ‘The effect of such a judgment 
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is to enforce the attachment lien on whatever interést, subject at the 
time of the attachment to execution and foreed sale, the defendaut 
had in the land; the purpose of attachment is, to hold the property 
on which it is levied, so that it may be subjected to execution, so far 
as it is legally liable to execution, and no further. Willis vy. Mat- 
thews, 478. e 

8. A proceeding in equity, to set aside a judgment rendered in 
an ordinary action at law, cannot be maintained on the ground of 
irregularity, committed in the proceedings on which the judgment 
was rendered ; a substantial injury must be shown. Poller vy. Wool- 
dridge, 485. 

9. The validity of a judgment, rendered in a court of general 
jurisdiction, against one named in a will as executrix and sole lega- 
tee, after the failure of the executrix to file an inventory of the 
estate, which judgment recites that she is executrix, and directs 
the issuance of execution against the executor to sell the property 
of the estate to satisfy the judgment, however erroneous it may have 
been, had an appeal been prosecuted, is not a nullity, and cannot be 
attacked in a collateral proceeding. Willis v. Ferguson, 496. 

10. When there has been long-continued action of such an ex- 
ecutrix, in the obvious capacity of an independent executrix, after 
failure to return an inventory of the estate, as required by law, 
and neither the court having jurisdiction, nor creditors interested, 
have required a compliance with the statute, those who have, in 
good faith, acquired property of the estate, through the action of 
the executrix, as such, will not be permitted to suffer‘on account of 
a failure to file the inventory. Id. 

11. A judgment was rendered for a sum fonnd to be due on one of 
two notes, the other not being due at the time of judgment, both of 
which, it was claimed, were secured by a mechanics’ lien on a house 
and fifty acres of land, to be taken out of a larger tract, ‘tin such 
shape as may be fair and equitable.”?’ The judgment was rendered 
for the note due, and it ordered sale of the house and forty acres of 
land, ‘*to be taken out of defendant’s tract in as near a square shape 
as it may be done’’—the sale to be for enough eash to discharge 
the note dune, and on a credit for the remainder, until the other note 
should become due; but ‘*if the premises should not sell for a suffi- 
cient sum to pay the entire two notes, then the sheriff shall apportion 
the said purchase-money ratably between the note due,’ for which 
judgment was rendered, and the note not due, and the portion 
rated to the note due, and for which judgment was rendered, ** shall 
be for cash, and the remainder on a credit.’’ It also provided that 
for the postponed payment, the sheriff should take a lien on enough 
of the land sold to seeure the deferred payment: Held— 

1. Before default of payment of the first of several notes 
secured by mortgage, suit could be maintained for a foreclosure 
of the mortgage to satisfy the first note, and fora sale of the emire 
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JUDG MEN T—eontinued. 
mortgaged ‘premises, if the land is not properly susceptible of 
division. 

2. The decree in such a case should be so rendered as to make 
equitable provision for the payment of all of the notes embraced 
in the mortgave lien, 

3. The decree should be so shaped, if the matter is not at onee 
coneluded by a rebatement of the interest on the notes not due, 
that the court should have control of the ease and the title of the 
land until the notes seenved by the mortgage lien are all satisfied. 





A judgment ordering a sale by the sheriff, and reqniring him 
to take a lien on the land sold to seenre a deferred payment, is 
error. If that practice were permitted, another suit to collect the 
purchaser’s note would be necessary in case of default. 

4. The description of the land in the decree was defective, for 
want of certainty. The boundaries of the traet of which the 
sheriff was to place the purchaser in possession, should not be left 
to the sheriff, nor to adjustment between the purchaser and the 
owner of the remainder of the tract. 

5. The evidence to establish a mechanies’ lien (see Statement of 
the Case) was not presented in a way to couform to either of the 
modes of fixing a lien prescribed in the statute. (Paschal’s Dig., 
arts. 7112, 7115.) The note sued on, executed after the work was 
finished. was not a contract for the building of « house. If re- 
garded as a claim under a verbal contract, it was not sufficient to 
fix a lien, because it was not shown that a copy of it had been 
served on the defendant, as required by statute. 

6. The provisions of the statute must be complied with substan- 
tially in every respect, in order to fix a mechanics’ lien on the 
homestead. Tinsley v. Boykin, 592. 





JUDGMENT BY DEFAULT. ' 
1. The sheriff’s return on a citation to J. W. Hendon, the de- 
fendant in this suit, was as follows: **Came to hand January 21, 1876, 
and executed same day by delivering to J. N. Hendon, in person, a 
true copy of the written citation, together with a certified copy of 4 
plaintii’’s original petition :*? Held, That it failed to show with 
reasonable certainty that the citation was served on the defendant in 
the suit, and no judgment by default could be rendered against the 
defendant. Hendon v. Pugh, 211. 
2. The defendant is bound to notice the filing of such amend- 


- Sineene on 


ments, and. judgment by default may properly be taken without " 
service of notice of filing. Spencer v. McCarty, 213. 


JUDGMENT IN REM. 

. LIEN, l. PARTIES. 1. 
MECHANICS’ LIEN, 1. PRACTICE, |. 
The mechanics’ lien law of 1871, (Paschal’s Dig., art. 7112,) whil 
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JUDGMENT IN REM—continued. 


it authorizes a sub-contractor, or employe of the contractor, to tix 
alien upon the house and lot or land which may be enforced by a 
judgment against the owner, after a compliance with the provisions 
of the statute, still it does not authorize him to recover a general 
judgement in personam against the owner for the debt claimed, to 
be collected out of his property generally, as other judgments ren- 
dered against him for his own debts. Waldroff y. Scott, 1. 


JUDGMENT LIEN. 


LIEN. 


JURISDICTION, 


COUNTY CouRT, 1. SEQUESTRATION, 4. 

DAMAGES, 6. STATE TREASURER. 

1. When facts are stated in a petition in error which are contested 
by answer of the opposite party, the Supreme Court has power, 
under see. 2, art. V of the Constitution of 1876, to hear affidavits 
on which it ean properly determine the exercise of its own jurisdic- 
tion. Simmons y. Fisher, 126. 

2. The filing of an application, in due form, for the removal of 2 
cause from a State court to a Cireuit Court of the United States, 
which contains a good cause for removal, under the laws of the 
United States, when the same is filed by one authorized by law to 
make the application, and the filing of the bond required in sueh 
case, have the effect to suspend instantly the jurisdiction of the State 
court. Durham vy. Southern L. I. Co., 182. 

3. When a cause has been improperly transferred from a State 
court to a court of the United States, the United States court alone 
has jurisdiction to correct the error. Jd. 

1. When, of several defendants in an action, one only appeals, the 
case will be considered on appeal only with regard to sueh matters 
as affect the rights of appellant. Cannon v. McDaniel, 303. 

5. Under the act of March 20, 1848, regulating proceedings in the 
County Court, the owner of notes, secured by mortgage on the 
property of an estate, could enforce his lien in the County Court, 
and in no other court, unless there was some good ground for invok- 
ing the jurisdiction of the Distriet Court. Jd. 

6. B purchased land from C, from whom he received a deed, and 
to whom he gave three notes, with D and and E as sureties for the 
purchase-money, and executed a mortgage to secure the same ; after- 
wards C assigned to X two of the notes only, and, in conjunction 
with his wife, guaranteed their payment; X held the notes so as- 
signed for the use of Y, and, as his trustee, had the same allowed, 
after B’s death, by his administrator, and approved by the County 

Court: afterwards, X, for the use of Y. recovered a judgment 
against D and E, the sureties, and C and his wife, as guarantors, 
having alleged the insolvency of B’s estate. In entering the judg- 
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JURISDICTION—continued. 
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ment, the clerk failed to show that it was for the use of Y. X 
failed to collect the judgment. In a suit afterwards brought by Y 
to correct the judgment, so as to show his interest, and as subro- 
gated to the rights of C and wife, to recover judgment against B’s 
administrator foreclosing the mortgage : Held— 

1. That B did not, by his purchase, acquire a legal title to the 
land, but it remained in C, who, as to the notes assigned by 
him, held it in trust for the benefit of Y. 

2. That as C had not only assigned two of the notes, but had 
guaranteed their payment, there being no other fund except the 
proceeds of the sale of the mortgaged land, Y was entitled to 
priority of payment over the note not assigned. 

3. That the case, as stated, presents equities which the County 
Court had no power to adjudicate. 

4, That Y, being subrogated to the rights of C, would not lose 
his claim upon the land, though the remedy on the notes had 
been lost. 

5. That the judgment in the suit by Y, to correct the judgment 
procured by X, should have been for the principal and interest 
due on the notes, subjecting the land to sale for its satisfaction, 
with an arder directing its execution by the administrator in the 
administration of the estate. Id. 

7. Probate courts have no power to dispose of property of an 
estate, except as it is conferred by the statutes. Marks v. Hill, 345. 

8. As the statute has required the application to remove a couuty 
seat, to be made to the County Court, and they are to determine 
whether it has been made by a majority of the registered voters of 
the county, and to order the election and give notice thereof, it may 
be inferred that the Legislature intended to contide to the County 
Court the investigation and determination of all the other facts 
necessary to a fair and legal election. Worsham v. Richards, 441. 

9. The acts forbidding the grant of administration upon the estates 
of deceased soldiers, create exceptions to the general power and 
jurisdiction of the Probate Courts. ‘To have the benefit of the excep- 
tion, the facts relied on, as avoiding the jurisdiction, should be clearly 
established, the presumption being in favor of the jurisdiction. Vogel- 
sang v. Dougherty, 466. 

10. The exception provided in said acts against the grant of admin- 
istration in estates of deceased soldiers, did not include citizens of 
Texas; and it was error to instruct the jury that said acts were 
applicable alike to all volunteer soldiers, whether citizens, or from a 
foreign country. Jd. 

11. When the general jurisdiction, assumed by the Probate Court, 
to grant letters of administration, is attempted to be collaterally 
impeached, thirty-one years after its assumption, and more than 
twenty years after one of plaintiffs came to Texas to look after the 
estate, by proving facts, avoiding the jurisdiction, (as that the de- 
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JURISDICTION—continued. 


ceased was a soldier, &c.,) and when the lands have, subsequent 
to sale under such administration, been bought and sold by innocent 
parties, and in which time, part has a second time passed through 
the Probate Court, it seems, that, even had the proof of the facts 
alleged-been clear, the claim of the heirs, attacking such adminis- 
tration, should be held a stale demand. Jd. 


LACHES. 


1. It may be questioned whether a party can, at his mere option, 
and without excuse for delay, allow several terms of court to pass 
and then claim the heavily accumulated penalty of ten per cent. 
per month against a sheriff from the date of such failure. Scogins 
v. Perry, 111. 

2. In a suit instituted in the ordinary way, by petition, against 
the sheriff and his sureties for money by him collected, and which, 
after demand, he had failed to pay over, and for ten per cent per 
month damages: Held, The suit being brought twenty months 
after the collection, that a party claiming the benefit of a penal 
statute must bring himself strictly within its provisions, and a de- 
murrer to so much of the petition as claimed the penalty of ten per 
cent. per month was properly sustained. Id. 


LAND. 


ADMINISTRATORS’ SALE, 1, LOCATION, 1. 
2. PRACTICE, 25. 
BOUNDARY, 6. PRE-EMPTION, 1. 


CHARGE OF COURT, 7, 8. PURCHASER, 5. 

EVIDENCE, 14. SETTLER, 1, 2, 3, 4. 

LAND CERTIFICATE, 1, 2. SURVEY, 4. 

LIEN, 17. VENDOR AND VENDEE, 14, 16. 

1. In a suit by a plaintiff to secure title to land for the use of all, 
to whom in his petition, it is alleged that he had sold it, the right of 
the party for whose use the suit is prosecuted to the land must be 
established by evidence other than the declaration of use to him in 
the petition, before a recovery can be had. Castleman v. Sherry; 
228. 

2. If the hoider of the junior mortgage has his mortgage on rec- 
ord before the institution of the suit to enforce the prior lien of 
the vendor, and is not made a party to that suit, he is not precluded 
from asserting his lien’as against those who hold under the judg- 
meut; but in so doing, must satisfy their interest in the whole of 
the land, and not in a part only. ‘The title of the purchaser is not, 
as against a subsequent incumbrauce, absolute, under such cireum- 
stances. T'urner v. Phelps, 251. 

3. An averment, in effect that the mortgage was worthless, made 
by the junior mortgagee in a suit against attorneys for damages 
alleged to result from negligence in examiuing title, does not estop 
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LAN D—continued. 


him from enforcing any right resulting from the mortgage, the 
averment not being addressed to those claiming adversely, nor to 
any one else, to induce action on it in regard to the land. Jd. 

f. A conveyance from H. to V. of land, described the beginning 
corner, and then proceeded to direct how the lines were to be run 
from this point, so as to include 767 acres, but did not pm port to be 
a conveyance of land actually surveyed or marked out: Held, That 
in a suit for the land by those claiming through this deed, the plain- 
tiff, to entitle him to recover all the land, must show that the field- 
notes set out in his petition and relied on by him, commenced at the 
place designated in said deed. Bell v. Vanzant, 300. 

5. By the evidence in the trial below, it was a question open to 
controversy as to whether the survey relied on by plaintiff com- 
meneed at the point designated in the deed from H. to V., and in 
this state of the evidence the court charged as follows: ** Before the 
plaintiff ean recover under this branch of the case, he must satisfy 
you that the lind embraced in the deed from H. to VY. is the same 
land, or some portion of the same land described in the petition.” oe 
And again: ‘In ascertaining whether the land conveyed by H. to 
V.is the same land described in the petition, the jury should look 
to all the facts and circumstanees detailed in the evidence. All 
that is required of the plaintiff is to show with reasonable certainty 
that the land conveyed by H. to V. is the same dand, or some portion 
of the same land, sued for and deseribed in the petition :*? Held, 
That, nnexplained and unqualified, this charge, taken literally, enti- 
tled the plaintiff to recover all, on his showing title to any part of 
the land sued for, and was erroneous. Id. 


LAND CERTIFICATE. 


1. A colonist, with his wife, settled in Mercer’s colony, in 1847, 
soon after which both died. ‘The husband’s estate was alone admin- 
istered on, and a colony certificate for 649 acres was issued in the 
name of the husband, and sold by the administrator: Held, That if 
legally sold, in due course of administration, such eertificate being 
community property, the sale passed the legal title to it, and to any 
land on which it might be located, from the heirs of both the colonist 
and his wife. Simmons v. Blanchard, 266. 

2. Such a certificate was sold, under order of the County Court, 
by the administrator, ou the estate of the deceased colonist in 1851, 
and the money paid by the purchaser; there was no formal confir- 
mation of sale, but the same was reported by the administrator to 
the court, in an exhibit showing the condition of the estate, two 
years after which the court ordered the administrator to make title 
to the purchaser to a part of the land afterwards covered by the 
certificate, which had been patented to the heirs of the colonist. 
Appellees claimed the land under the original purehaser at adiminis- 
trator’s sale: Held, That these facts, in connection with other un- 
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disputed mesne conveyances to appellees, constituted a right in 
them to the land as against the heirs of the colonist’s wife. Jd. 

3. Emigration and settlement in the State constituted the leading 
consideration of the grant of headright land certificates; and where 
the head of a family died before its issuance, (or, as in this case, 
before the unconditional certificate had issued.) the certificate, no 
mutter in whose name issued, would inure to the benefit of lis 
estate. Marks v. Hill, 345. 


LEVY. 


LIEN, 11. 

1. Since the act of 1846, (Paschal’s Dig.. arts, 987, 993.) defining 
the office and duties of constable, and authorizing that officer to 
execute process throughout the county, a constable may levy an 
exccution on land, which thongh in the county, is hot in the beat 
or precinct for which he is constable; and in so doing, it is not 
necessary for him to go on the land with his execution. Cundiff v. 
Teague, 175. 

2. The rule in this State is, that a levy on iand is not a satisfaction 
of the judgment, and that the possession of the debtor is not dis- 


turbed by the levy: the levy works no disseizin. Jd. 


LEVY OF EXECUTION. 


A lien by levy of execution takes preference? over an unrecorded 
deed from the judgement debtor. Grimes vy. Hobson, 416. 


oN. 
APPEAL, 3. PLEADING, 6, 7. 
JUDGMENT IN Rew, 1. SUBROGATION, 1. 
JURISDICTION, 5. VENDOR AND VENDEER, 9, 10. 


MECHANICS’ UIEN, 5. 

1. The mechanies’ lien law of 1871, (Paschal’s Dig., art. 7112, 
wiile it authorizes a sub-contractor, or employe of the contractor, 
to fix a lien upon the house and lot or land which may be enforced 
by a judgment against the owner, after a compliance with the pro- 
visions of the statute, still it does not authorize him to recover a 
general judgment in personam against the owner for the debt 
claimed, to be collected out of his property generally, as other judg- 
ments rendered against him for hisown debts. Waldroffv. Scott. 1. 

2. When the account and specifications of a contract, filed and 
recorded by the workman, who seeks to enforce a mechanics’ lien, 


fail to place him in the attitude of a sub-contractor, no lien can be 


enforced in his favor as a sub-contractor. Jd. 


3. It is not competent in the District Court to order sale by the 


sheriff of lands of an estate, against which the veudor’s lien is en 


forced. ‘The order should require the administrator to make sale. 


Heath v. Garrett, 23. 
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LIEN—continued. 


4. It has been settled, by a long train of decisions, that where the 
vendor retains in his deed a lien for the purchase-money, he has the 
superior right to the land against the vendee, and those in privity 
with him, as long as the purchase-money remains unpaid; until the 
land is paid for, the vendee, and those claiming in his right as 
against the vendor, have merely an equitable and not the legal title 
to the land. Peters v. Clements, 114. 

5. Where the vendee is in default in the payment of the purchase- 
money, the vendor may sue for the land and recover it, unless the 
vendee make good his equitable title by payment; or he may pur- 
chase his lien, and subject the land to sale for the payment of the 
purehase-money. Id. 

6. Where the vendor forecloses his lien, and a third party becomes 
the purchaser, the vendor is estopped from controverting the title, 
or from taking advantage of any irregularities in the proceedings of 
foreclosure; and if necessary to the security of the purchaser, 
equity will subject him to the rights of the plaintiff or vendor. Id, 

7. The assignee of a note secured by lien, may enforce the lien, as 
well as the payee, for the lien is an incident that follows the note. 
Cannon v. Mc Daniel, 304. 

8. When different persons hold liens upon the same property, 
who are known, all should be made parties, if practicable, when the 
rights of any one of them are sought to be enforced by suit. Jd. 

9. Where a note is secured by a mortgage, the lien is not lost by 
bringing suit first on the note without including the lien. Jd. 

10. 'The plaintiff in execution acquires a fixed and certain interest 
in the land upon which his execution is levied, from the date of the 
levy, which entitles him to have satisfaction of his judgment by its 
sale, and which cannot be defeated or interfered with by the de- 
fendant in execution, or any one setting up a subsequent right or 
claim to the land through or under him. Borden vy. McRae, 396. 

11. A levy upon lands under an execution fixes a lien, which upon 
sale under the execution, or venditioni exponas, passes title against 
an unrecorded deed ; nor is the title effected by notice after the levy 
and before the sale. Jd. 

12. It is not within the scope or authority of the writ of ven- 
ditioni exponas, to subject to sale the property to which the general 
lien of the judgment attaches, but merely that to which a specific 
right or lien has been acquired by the levy of the fiert facias. Id. 

13. A lien by levy of execution takes preference over an unre- 
corded deed from the judgment debtor. Grimes v. Hobson, 416. 

14. Grace v. Wade & Mains, 35 Tex., 522, approved, holding that 
an unrecorded deed is void against a creditor who has acquired a 
specific lien or interest in the land in controversy, by the levy of an 
execution under judgment in a different county from that in which 
the land was situated, although the judgment has not been recorded 
in the county; and the creditor, or any one else who might pur- 
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LIE N—continued. 
chase the land under the execution, would get title against the 
unrecorded deed, notwithstanding he might have full notice of the 
deed, at the time of the purchase, provided the creditor had no 
notice prior to the levy of his execution. Id. 

15. ‘he fact that land was bought at sheriff’s sale, for or by a co- 
defendant in the execution, cannot affect the right to it, provided the 
creditor had a fixed lien upon the land, by levy or otherwise. Jd. 

16. Such purchase in no way diminishes his liability on the judg- 
ment, either in favor of the plaintiff in execution, or of the defend- 
aut, whose land was sold, if he paid more than his share of the judg- 
ment. Id. 

17. When a deed is made reserving in terms a lien for the pur- 
chase-money, to be paid as specified, in notes given for the land, the 
vendor has the superior right to the land and to its possession, on 
default made by the vendee in payment of the notes. Masterson 
v. Cohen, 520. 


LIMITATION, 

WRIT OF ERROR, 1. 

1. The statute of August 26, 1857,-(Paschal’s Dig., 4647-49.) 
seems to*have been intended as a privilege and not as a limitation 
upon the rights of the surviving husband. If he fails to avail him- 
self of it, he may be held to a stricter accountability than that im- 
posed by the statute, in the settlement with those jointly interested 
with him in the property. Ina suit for conversion in such case, limit- 
ation would run from the date of such act complainedof. Lumpkin 
v. Murrell, 52. 

2. An administrator sought, by motion against a law firm, to re- 
cover money collected by them, belonging to the estate. The de- 
fendants set up their services for the estate, rendered over two years 
before, and that they were authorized to appropriate the funds col- 
lected to the satisfaction of their claim: Held, Error to sustain 
exceptions to the plea, on the ground of the statute of limitation. 
Gammage v. Rather, 106. 

3. When a defendant relies on the possession of others, anterior 
to his, to make out the term of teu years, required by article 17 of 
the Statute of Limitations, he is required to show privity between 
himself and those whose possession he claims as part of his title 
under the statute. Zruehart v. McMichael, 222. 

4, See facts held to be insufficient to support the plea of ten 
years’ limitation. Id. 

5. It was error to charge the jury that “‘by a survey and return 
of the field-notes and certificate to the land office the State was in- 
formed of the @xtent of the claim, and in that eyent possession for 
ten years would give title, upon which suit could be maintained for 
the land, unless the possessor had abandoned his claim under the 
survey.’? Austin y. Dungan, 237. 
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6. Nor will the continued occupation of such abandoned part 
‘confer title under the statutes of limitation, unless the land had 
been located by some other claim severing it from the publie 
domain. Jd. 

7. The State is not bound to evict parties unlawfully holding pos- 
session of public lands before granting them to others, there being 
nothing prohibiting the State from granting lands held in posses- 
sion; the grantee from the State takes against the party in possession. 
Id. 

8. The court does not hold that where possession has been held 
under a location and survey for the time requisite to perfect title 
under the statutes of limitation, that such title could be defeated by 
the owner of the certificate fraudulently removing the certificate and 
abandoning the survey. Id. 

9. In such ease, limitation is stopped by the filing of the original 
petition, as against the defendant. Jones v. Burgett, 284. 

10. Held, That **620 acres of the headright of David Brown, sit- 
uate about twelve miles north of Henderson, in the neighborhood 
of Bellview,”’ used in a tax deed, is a sufficient description of land 
to form a basis for five years’ limitation. Flanagan v. Boggess, 
331, . 

ll. When a tax deed gives what, on its face, appears to be a suf- 
ficient deseription of the land conveyed, and there is no evidence 
developing any latent uncertainty, the authorities do not decide that 
such a deed does not satisfy the statute of limitations. Jd. 

12. This court is not prepared to hold that, to support the bar of 
five years’ limitation, it was uecessary to prove payment of taxes 
during the time the statute was suspended. Jd. 

13. See facts held insufficient to show that defendant, setting up 
title under a tax deed and five years’ possession, paying taxes, &e., 
had adverse possession as against the plaintiff. Jd. 

14. Where the husband of one of several heirs entitled to an 
estate bought Jands of the estate at tax sale, and afterwards the 
administrator of the estate called on him and offered to repay 
the money expended in the purchase at the tax sale, and the 
money was refused, the purchaser saying that ‘‘we are all inter- 
ested,”? and postponing the settlement: Held, That such purchaser's 
possession under the tax deed would not be adverse, unless it could 
be shown that he repudiated the trust, and such repudiation was 
brought to the notice of those interested in the estate. Jd. 


LIS PENDENS. 








1. Discussed ; and intimation that lis pendens would be notice 
under our statutes from the filing of the bill or péGition, where reason- 
able diligence was had to obtain service of citation, either by per- 
sonal serviee or by publication. Board vy. T. & P. R. W. Co., 316. 


2. County bonds must be treated as commercial paper, and their 
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LIS PENDENS—continued. 
holders entitled to the privileges and immunities attaching to nego- 


tiable instruments. They are not, therefore, within the rule of dis 


pene ns. Id. 


LOCATION. 

ABANDONMENT, 2. 

If at the time of a location upon land on which a settler’s claim 
is made, such settler was not so occupying the land as to give him, 
under the statute approved August 12, 1870, the right to purchase 
under its provisions, the fact that a patent was afterwards obtained 
by such settler will not affect the rights of the locator. Burleson 
v. Durham, 152. 


MANDATORY INJUNCTION; 
See allegations held insufficient to warrant its issuance. Board 
v. T.& P.R. W. Co., 317. 


MARITAL RIGHTS. 
HOMESTEAD, 1, 2, 3. 


MARRIAGE. 
DOMICILE, 3. 
REVOCATION, 1. 


MARRIED WOMAN. . 

AUTHENTICATION, 1. SEPARATE PROPERTY, 2. 

FRAUD, 2. VENDOR AND VENDEE, 6. 

NoTIce, 3. WRIT OF ERROR, 1. 

RAILWAY COMPANY. 

l. If the wife join her husband in the execution of a note for 
goods purchased for the wife, to replenish a stock of goods that were 
the separate property of the wife, such purchase would not be for the 
benefit of the wife’s separate property in contemplation of the stat- 


ute, so as to make her liable on the note. Wallace v. Finberg. 35. 


9 
3 
2. The wife cannot be made liable as a partner, to pay a debt 
,contracted in the purchase of goods, to replenish a stock of goods 
bought by the husband with the wife’s separate means. Jd. 

3. Notwithstanding the husband and wife may assume to act as 
mercantile partners in trade, and the merchants with whom they 
deal in the purchase of goods may so recognize them in their deal- 
ings, and the attorneys who bring suits on contracts made by them 
in such dealings may bring or defend suits against them substan- 
tially as partners,—it is the duty of the courts, in adjudieating their 
liabilities, to repudiate the existerce of such a relation between man 
and wife. Id. | 

4. In suit by attachment, when the wife’s separate property is 
seized to secure a note made by the husband and wife, but on which 
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MARRIED WOME N—continued. 


the wife is not liable, she may recover the property, as any person 
might whose property had been illegally attached for the debt of 
another, by bringing suit or setting up her claim by cross-bill, under 
leave of the court, in the pending suit to which she had been made 
a party; and this she can do in her own name if her husband refuse 
to join her. Id. 

5. The name of the wife being found on a promissory note con- 
jointly with that of her husband, does not raise a legal presumption 
that she is, either jointly or severally, liable on it. Harris y. Fin- 
berg, 79. 

6. The certificate of an officer to the privy examination of a mar- 
ried woman, who, with her husband, sigus a deed, which certificate 
recites that the wife acknowledged in her privy examination that 
she signed the deed ‘* without any bribe, threat, or compulsion” 
from her husband, is sufficient, if good in other respects. The words 
used are construed as equivalent to a declaration by the wife that she 
signed the deed freely and willingly, and negative the exercise of any 
improper influence or duress by the husband. Belcher v. Weaver, 
293. 

7. The unintentional use of one word for another by an officer in 
his certificate of the acknowledgment by a mgrried woman to a deed 
will not affect the certificate, where the mistake obviously appears 
from an examination of the entire instrument. Id. 

8. ‘There must be a substantial, though there need not to be a 
literal, cgmpliance with the terms of the statute; and although 
words not in the statute are used in the place of others that are, or 
words in the statute are omitted, yet, if the meaning of the words 
used is the same, or they represent the same fact, or if the omission 
of a word or words is immaterial, or can be supplied by a reasonable 
and fair construction of the whole instrument, the certificate will be 
held sufficient. Jd. 


MASTER AND SERVANT. 


The master is not liable for injuries sustained by his servant 
through the negligence or default of a fellow-servant. Price v. H. 
D. N. Co., 535. ® 


MEASURE OF DAMAGES. 


1. A defendant in attachment, whose goods have been seized 
under an attachment wrongfully sued out, is entitled to recover 
back all the’ goods not necessary to satisfy the debt, or their value, 
if sold, together with compensation for their detention, which would 
ordinarily be legal interest upon the value of the whole of the prop- 
erty seized from the time of the levy. If the plaintiff should fail to 
establish his debt, then the defendant should recover back all the 
property seized, or, if sold, its value at the time of the levy, with 
legal interest thereon. Wallace v. Finberg, 36. 
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MEASURE OF DAMAGES—continued. 


2. Where the suing out and levy of a writ of sequestration is ma- 
licious, exemplary damages may be awarded; where it is merely 
wrongful, without malice, actual damages only can be allowed; 
but in no case can the value of the defendant’s time, while attending 
court, orany such incidental expense, be allowed as a proper elemeut 
of actual damage. ‘The establishment of any other rule would open 
a wide door for the admission of other expenses and losses incidental 
to the prosecution of rights in courts of justice, and would inaugurate 
a radical departure from the principles of the common law. Harris 
y. Finberg, 80. 

3. In a suit against a railroad company for the alleged wrongful 
act of its conductor in ejecting plaintiff from a passenger car, the 
jury was in effect charged, that in considering the actual damage 
sustained by plaintiff, they would estimate the same by the injuries 
sustained by the plaintiff in his feelings, his person. and his estate ; 
that they might look to plaintiff’s situation in life, his reputation in 
the community, and any circumstances which might appear from 
the evidence to have attended the act complained of, but they could 
not take into account the wealth of defendant or the poverty of the 
plaintiff: Held, That there was noerror. Hays v. H, G. N. R. R. 
Co., 272. 

4. It seems that in an action upon a contract for the delivery of 
personal property paid for, that interest should not be computed 
from the time fixed in the contract for its delivery, where a higher 
value at a subsequent time was adopted as the measure of damages 
The interest should only be computed from the date of the valuation 
fixed. Masterson v. Goodlett, 402. 

5. Where a bailee took possession of a ‘‘crib of corn,” at the 
request of the bailor, and for his benefit, the measure of damages on 
the bailee for using it would be the value when taken, with inter- 
est. Id. 


MECHANICS’ LIEN. 


JUDGMENT IN REY, 1. PARTIES, 1. 
LIEN, 1. PRACTICE, 1. 

1. The mechanics’ lien law of 1871, (Paschal’s Dig., art. 7112.) 
while it authorizes a sub-contractor, or employe of the contractor. 
to fix a lien upon the house and lot or land, which may be enforced 
by a judgment against the owner, after a compliance with the pro- 
visions of the statute, still it does not authorize him to recover a gen- 
eral judgment in personam against the owner for the debt claimed, 
to be collected out of his property generally, as other judgments 
rendered against him for his own debts. Waldroff v. Scott, 1. 

2. There being no special mode of proceeding pointed ont for 
enforcing in the courts a mechanics’ lien under the act of 1871, the 
remedy pursued should be in accordance with the general principles 
and practice relating to the enforcement of liens. Id, 
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MECHANICS’ LIEN—continued. 


3. It would seem to be the proper practice for the sub-contractor, 
on bringing a suit against the owner to enforce his lien, to make his 
employer a party, so as to have adjudicated the amount of his debt 
at the same time, unless it had been previously adjudicated, and 
also to make others who had liens (if there be any) parties, to settle 
their validity and adjust their priority. Jd. 

4. When the account and specifications of a* contract, filed and 
recorded by the workman, who seeks to enforce a mechanics’ lien, 
fail to place him in the attitude of a sub-contractor, no lien can be 
enforced in his favor as a sub-contractor. Jd. 

5. A judgment was rendered for a sum found to be due on one of 
two notes, the other not being due at the time of judgment, both of 
which, it was claimed, were secured by a mechanies’ lien on a house 
and fifty acres of laud, to be taken out of a larger tract, ‘tin such 
shape as may be fair and equitable.’? The judgment was rendered 
for the note due, and it ordered sale of the house and forty acres of 
land, ‘*to be taken out of defendant’s tract in as near a square 
shape as it may be done *”’—the sale to be for enough cash to dis- 
charge the note due, and on a eredit for the remainder, until the 
other note should become due; but ‘tif the premises should not sell 
for a sufficient sum to pay the entire two notes, then the sheriff shall 
apportion the-said purchase-money ratably between the note due,” 
for which judgment was rendered, and the note not due, and the 
portion rated to the note due, and for which judgment was ren- 
dered, ** shall be for cash, aud the remainder on a credit.’ It also 
provided that for the postponed payment the sheriff should take a 
lien on enough of the land sold to secure the deferred payment : 
Held— 

1. Before default of payment of the first of several notes 
secured by mortgage, suit could be maintained for a foreclosure 
of 2 mortgage to satisfy the first note, and for a sale of the en- 
tire mortgaged premises, if the land is not properly susceptible 
of division. 

2. The decree in such a case shonld be so rendered as to make 
equitable provision for the paymeut of all of the notes embraced 
in the mortgage lien. 

3. The decree should be so shaped, if the matter is not at 
once coucluded by a rebatement of the interest on the notes not 
due, that the court should have control of the case and the title 
of the land until the notes secured by the mortgage lien are all 
satistied, A judgment ordering a sale by the sheriff, and re- 
quiring him to take a lien on the land sold to secure a deferred 
payment, is error, If that practice were permitted, another 
snit to collect the purchaser’s note would be necessary in case 
of default. ‘ 

1, ‘The description of the land in the decree was defective, for 
want of certainty. The boundaries of the tract of which the 
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sheriff was to place the purchaser in possession should not be 
left to the sheriff, nor to adjustment between the purchaser anil 
the owner of the remainder of the tract. 

5. The evidence to establish a mechanics’ lien (see Statement 
of the Case) was not presented in a way to conform to either of 
the modes of fixing a lien prescribed in the statute. (Paschal’s 
Dig., arts. 7112, 7115.) The note sued on, executed after the 
work was finished, was not a contract for the building of a 
house. If regarded as a claim under a verbal contract, it was 
not sufficient to fix a lien, beeause it was not shown that a copy 
of it had been served on the defendant, as required by statute 

6. The provisions of the statute must be complied with sub- 
stantially in every respect, in order to fix a mechanies’ lien on 
the homestead. Tinsley v. Boykin, 592. 


MISTAKE. 


CHARGE OF COURT, 8. 

The unintentional use of one word for another by an officer in his 
certificate of the acknowledgment by a married woman to a deed will 
not affect the certificate, where the mistake obviously appears from 
an examination of the entire instrument. Belcher vy. Weaver. 294. 


MONEY. 


PRINCIPAL AND AGENT, 6. 


MORTGAGE. 


ADMINISTRATION, 3, 4. LIEN, 9. 

ESTATES OF DECEDENTS, 8. VENDOR AND VENDEE, 18. 

1. lf the holder of the junior mortgage has his mortgage on record 
before the institution of the suit to enforce the prior lien of the 
vendor, and is not made a party to that suit, he is not precluded 
from asserting his lien as against those who hold under the jude- 
ment; but in so doing, must satisfy their interest in the whole of 
the land, and not ina part only. The title of the purchaser is not, 
as against a subsequent incumbrance, absolute, under such cireum- 
stances. Turner v. Phe Ips, 251. 

2. An averment, in effect, that the mortgage was worthless, made 
by the junior mortgagee in a suit against attorneys for damages al- 
leged to result from negligence in examining title, does not estop 
him from enforcing any right resulting from the mortgage, the 
averment not being addressed to those claiming adversely, nor to 


any one else, to induce action on it in regard to the land. Jd. 


MOTION. 


DAMAGES, 4. 

LIMITATION, 2. 

OFFICER. 2. 

A motion, with reference to a suit pending in the Supreme Court. 
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MOTION—continued. 

should, when filed at the instance of an attorney for the party in 
whose behalf it is made, be signed by him. No uniform rule having 
been established on this subject by the court, a motion not signed 
is considered, which contains in the body of the motion the name of 
the counsel and indicates the parties for whom he appears. Sim- 
mons V. Fisher, 126. 


ordinances as the mayor and aldermen of said city may provide and 
require,”’ to release the railroad company from an obligation ‘*to 
construct and keep in 


son for its support. 

3. The voluntary labor and expenditure by a city upon a work, 
the performance of which, by the railroad company, had been re- 
leased, without calling upon the company to do the work, will not 
sustain an action, by the city, for labor and expenditure which were 





MUNICIPAL CORPORATIONS. 

DAMAGES, 12, 13, 14, 15, 16. 

1. It is competent fora city council, when a charter authorizes 
a railroad company to build the road ** under sueh conditions and 


Id. 


good repair all cross-culverts whenever the 
same may be required under their rail-tracks.’’ Galveston y. G. C. 
R. R. Co., 435. 

2. Both parties having acted upon an ordinance, is sufficient rea- 
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voluntary, even if the release by the city was without consideration. 


Id. 


4. If acontract has been obtained by mistake, or if through change 


of circumstances, it is deemed to operate oppressively, an agree- 


ment to make an additional compensation, or to annul or modify it, 
is not invalid for want of consideratien. Jd. 


1GLIGENCE. 


1. Ina suit for damages against a railway company on account of 


the alleged negligence of its agents, it is not necessary that the 


petition should negative, either by facts stated or by direct aver- 


ment, the existence of contributive negligence on the part of plain- 
tiff; an exception to this rule exists when the petition, from its « 


averments, would establish, if unexplained, a prima facie case of 
negligence of the party injured. 7. & P. R. W. Co. v. Murphy, 


356. 


2. Negligence, in one sense, is a quality dependent upon, and 
arising ont of, the duties and relations of the parties concerned, 
and is as much a fact to be found by the jury as the alleged acts P] 


to which it attaches by virtue of said duties and relations. Jd. 

3. In the absence of law defining the acts which constitute 
negligence, it isa fact to be found by the jury on evidence, and it 
is error to instruct a jury as to what acts constitute negligence 
when the law is silent as to such acts. Jd. 

4. Acts of negligence may be of a character so extreme and 80 
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NEGLIGENCE—continued. 
clearly established by uncontradicted evidence that this court would 
not on appeal disturb a verdict rendered on a charge in which the 
court below had departed from the statute and instructed the jury 
that such acts constituted negligence ; but in such case it must ap- 
pear manifest that he who complains of the charge had not been 
injured by it. Jd. 

5. When by statute a specific duty is imposed on a railway com- 
pany in regard to the running and management of its train, a breach 
of such duty by which one receives personal injury, may be declared 
in a charge of the court as matterof law to be wrongful or negligent. 
Id. 

6. An employe of a railroad company, knowing of a change in 
the arrangement for running the train, and not objecting to it, and 
where such arrangement is made by the censent and for the con- 
venience of the employes, cannot complain of the increased risk 
occasioned by such arrangement. Robinsony. H. & T. C. R. W. 
Co., 540. 

7. A servant cannot recover damages.from the master, for an 
injury sustained by reason of the negligence of a fellow-servant. 
Id. 

8. The negligence of a servant of a railway company of one 
grade is as inuch one of the risks of the business as that of another; 
and it seems impossible, therefore, to hold that the servant contracts 
to run the risks of negligent acts or omissions on the part of one 
class of servants, aud not those of another class. Jd. 


NEGOTIABLE INSTRUMENTS. 
COUNTY BONDS, 1}. 


NEW SECURITY. 


PLEADING, 6, 7. 


NEW TRIAL. 

1. Whilst courts should be slow to interfere with the verdict of 2 

jury on a claim for damages, when the measure of damages is in- 

definite, they should not hesitate to do so when the error in the ver- 
dict is manifest. Darcy v. Turner, 30. 

2. If the petition of one against whom a judgment has been 
rendered in an ordinary action at law, states good equitable grounds 
for setting aside the judgment, exceptions to it, for want of equity, 
should be overruled, not for the purpose of granting a new trial 
in the former proceeding, but that the pending proceeding in equity 
might be tried as an original proceeding, seeking relief against a 
judgment at law. IZf the equitable grounds set forth are not suffi- 
cient to set aside the judgment, the petition would be dismissed on 
exceptions, aud the former judgment left in foree to be executed 

asa valid judgment. Roller y. Wooldridge, 485. 
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NOTARY PUBLIC. 











A certificate of acknowledgment of a notary public, beginning 
**'The State of Texas, county of Hopkins,” which recites the appear- 
ance of the parties before the ** undersigned authority,”’ and closes 
as follows, viz: ** witness my hand and official seal, at Douglass, 
this 6th day of October, A. D. 1854, (signed) John B. Clute, Notary 
Public, N. C.,”* and in other respects formal, is good ; the discrep- 
ancy between the county named in the outset and the initial letters 
appended to his signature is not of sufficient importance to invali- 
date the record. Blythe v. Houston, 67. 


NOTE PAYABLE IN PROPERTY, 







The obligation given for the purchase-money under such cireum- 
stances, and transferred to the holder of the prior lien, is,-in an 
action by him, subject to the same defense as if owned by the orig- 
inal obligee. Griffeth v. Hanks, 217. 


NOTICE. 























BoNA FIDE PURCHASER, 1. 

LIEN, 11. 

PURCHASER, 1, 2, 3, 4, G. 

1. The entry upon the records of deeds of an instrument not legally 
authenticated for record, has no effect as notice. Peters v. Clem- 
ents, 114. 

2. Subsequent purchasers are bound by the recitals in the deeds 
through which they claim, and are held to have had notice of what- 
ever equities are apparent in the line of their title. Jd. 

3. A married woman cannot avoid a deed to which her separate 
acknowledgment appears to have been taken by a competent officer, 
in the terms of the law, on account of thé deception and fraud prac- 
ticed on her by her husband in procuring her signature; or the 
failure of the officer to acquaint her with the contents of the instru- 
ment, in the absence of evidence tending to charge those claiming 
under the deed with notice. Pool vy. Chase. 207. 

4, Where a vendor represented that the subject of sale was free 
from incumbrance, save a small and inconsiderable balance of an 
amount, secured by a deed of trust on the property sold, which rep- 
resentation was false as to the amount, in an action for the purchase- 
money, that fact being shown, its effect is not impaired by showing 
that the vendee, having notice of the incumbranece, could have 
ascertained its amount by inquiyy. Griffeth v. Hanks, 217. 

5. Discussed: and intimation that dis pendens would be notice, 
under our statates, from the filing of the bill or petition, where 
reasonable diligence was had to obtain service of citation, either by 
personal service or by publication. Board v. T. & P. R. W. Co., 
316, 
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DAMAGES, 8. TAXES. 1. 

PUBLIC OFFICER, 1. SEQUESTRATION, 6. 

‘TAX COLLECTOR, 1. 

1. A tax collector does not occupy toward the State the relation 
of a mere bailee for hire, who is responsible only for such care of 
the public money as a prudent man would take of his own; he is 
bound to account for and pay over the public mouey that he collects, 
less his commission, or his securities may pay it for him. Boggs vy. 
The State, 10. 

2. No recovery can be had, on motion, against an officer who 
levies an attachment, for failure to take a sufficient replevy bond. 
Cooper v. Harris, 189. 


ORDINANCE. 


RELEASE, 2. 


PAROL EVIDENCE. 


AGENT, 6. 

EVIDENCE. 

1. Where the uncertainty of description in a deed does not appear 
from the face of the deed, but arises from extraneous facts, parol 
evidence is admissible to remove or explain it. Kingston v. Pick- 
ins, 99. 

2. In such eases, the deed should be admitted, together with the 
parol evidence ; the identity of the land is then a mixed question 
of law and fact. Jd. 

3. See a description, though vague and uncertain, held admissible, 
with other evidence to identify the land intended to be conveyed. Jd. 

1, See a discussion of contradictory calls, with reference-to ascer- 
taining the meaning of the conveyance, Jd, 

5. A receipt for a crib of corn, being exhibited as evidence against 
the maker of it, with parol evidence of its dimensions and a calcula- 
tion of its capacity, does not preclude the bailee from showing by 
parol the actual contents of the crib: and Held, Error to exclude 
such testimony. Masterson y. Goodlett, 402. 


PARTIES. 


ABATEMENT. PRACTICE, 23, 24. 
FORECLOSURE, 1, 5. PRACTICE IN SUPREME COURT, 6, 8. 
JUDGMENT IN REy, 1. WRIT OF ERROR, 3. 


LIEN, 1. 

1. It would seem to be the proper practice for the sub-contractor, 
on bringing a suit against the owner to enforce his lien, to make 
his employer a party, so as to have adjudicated the amount of his 
debt at the same time, unless it had been previously adjudicated, 
and also to make others who had liens (if there be any) parties, to 
settle their validity and adjust their priority. Waldroff vy. Scott, 1. 
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PAR TTIES—continued. 


2. Proceedings by suit, judgment, and sale to enforce the vendor’s 


lien against the vendee, do not conclude the rights of a purchaser 


who had a deed and was in possession at the institution of the suit, 
Peters v. Clements, 115. 

3. In a suit against a purchaser from a vendee, of land on which 
the vendors’ lien rested, and of which such purchaser is affected 
with notice, the defendant has the right to redeem, or to have the 
original vendee made a party, and others, who may be purchasers, 
and have their equities adjusted. Jd. 

4. In such suit it was error to instruct the jury that both plaintiff, 
who claimed under the purchase under decree enforcing the vendors’ 
lien, and the defendant, holding by purchase of vendee before suit, 
held under the original vendee; and that defendant, not being 
party to the suit enforcing the lien, was on that account entitled to 
recover. Id. : 

5. When different persons hold liens upon the same property, 
who are known, all should be made parties, if practicable, when the 
rights of any one of them are sought to be enforced by suit. Can- 
non v. McDaniel, 305. 

6. In a suit by tax-payers of a county, to annul proceedings of the 
County Court authorizing the issuance of bonds of the county, and 
to enjoin the collection of taxes to pay interest on such bonds, the 
bondholders are necessary parties. Board v. T. & P.R. W. Co., 316. 

7. The allegation that county bonds had been fraudulently issued 
and delivered to the railroad company, and by it had been passed to 
parties, with full notice of the fraud, will not obviate the necessity 
of bringing the bondholders before court as parties. Id. 

8. ‘To confer power to annul such bonds, the holders should be 
parties, and the instruments brought under the control of the court, 
so as to await its action upon their validity, &e. Courts do not sit 
to determine abstract principles, but to decide practical issues, and 
to settle issues in which the litigants have a substantial or imme- 
diate interest. Jd. 

9%. Nor will the court, as against the railroad, annul the bonds, as 
against the county, and adjudge that payment therefor be provided 
by the railroad ; such action would impair the rights of the bond- 
holders. Jd. 

10. A decree of foreclosure does not conclude a purchaser whose 
rights to the property were known before the commencement of the 
foreclosure proceedings. Wright v. Wooters, 380. 

11. The citizens of a county have no such legal right, in the local- 
ity of a county seat, as will enable them to bring a suit to prevent 
a change of it by the authorities appointed by law to act on that 
subject. Worsham y. Richards, 441. 


PARTITION. 


BOUNDARY, 1. 
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PARTNERSHIP. 

MARRIED WOMAN, 3. 

PLEADING, 10, 11, 12. 

1. The wife cannot be made liable as a partner, to pay a debt con- 
tracted in the purchase of goods, to replenish a stock of goods 
bought by the husband with the wife’s separate means. Wallace vy. 
Finberg, 35. 

2. Notwithstanding the husband and wife may assume to act as 
mereantile partners in trade, and the merchants with whom thes 
deal in the purchase of goods may so recognize them in their deal- 
ings, and the attorneys who bring suits on contracts made by them 
in such dealings may bring or defend suits against them substantially 
as partners,—it is the duty of ‘the courts, in adjudicating thei 
liabilities, to repudiate the existence of such a relation betwee: 
man and wife. Jd. 


PAYMENT. 
PRINCIPAL AND AGENT, 3, 4, 7. 
An executed contract for a substitute in the C. 5S. army, afte: 
performance, is effectual in support of payment under a plea of in- 
nocent purehaser. Peters v. Clements, 114. 


PAYMENT IN CONFEDERATE STATES NOTES, 

Such payment held good, where made by the maker of a promis- 
sory note to the payee, who, as agent, sold the maker of the note 
land for which the note was executed, in the abseuce of notice from 
the owner of the land, that payment to the agent (the payee of the 
note) would be in fraud of the rights of such equitable owner. Rod- 


gers Vv. Bass, 506. 


PLEADING. 


ABATEMENT. NEGLIGENCE, 1. 
AMENDMENT. PRACTICE, 25, 
ATTACHMENT, 6, 9 RAILWAY COMPANY, 2. 
DAMAGES, 7. SEQUESTRATION, 1, 5. 


1. A plea in reconvention, allegiug that the property seized was 
not the property of defendant, but that by its seizure the defendant 
was delayed in moving his family, put to additional expense, and 
that his family, from the delay, was exposed, and sickness was 
caused by the exposure, causing an ontlay of money in medical bills, 
loss of time of defendant and of his family : Held, 'To show no cause 
of action. Pinson vy. Kirsh, 26. 

2. The deterioration in quality and the damages in the price of 
goods wrongfully seized under attachment, should be pleaded by 
a defendant specially, since they are not necessary results from an 
attachment, in order that the opposite party may be prepared, if he 
can, to meet the evidence offered to establish such contingent in- 
jury; and in a suit against husband and wife, where their defenses 
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PLEADING—continued. 


were conflicting, each asserting claim of ownership to the property 
seized, and the wife alone pleading special damage, the husband will 
not be entitled to recover on the special plea. Wallace vy. Finberg, 36. 

3. Where such purchaser, under decree of foreclosure, brought 
trespass to try title against a prior purchaser, the equities which the 
plaintiff had as against the land, by his owning the judgment, by 
virtue of his purchase of the land and payment of the judgment, 
cannot be litigated. By proper pleadings, the plaintiff can enforce 
his equities against the land. Carter v. Attoway, 108. 

t, See this case for allegations held insufficient to charge defend- 
antasa trustee. Hendrix y. Nunn, 142. 

5. Allegations of fraud must specify the acts insisted on as fraud- 
ulent. Id. 

6. A petition alleging the execution of a promissory note by the 
vendee and others, for the purchase-money of land, is insufficient to 
support a judgment enforcing the vendors’ lien against such land. 
Faver vy. Robinson, 204. 

7. Where the lien is claimed in addition to such other security, it 
must be alleged and proved that the lien was not waived by the 
taking of such other security. Jd. 

8. The appropriate use of an amendment to the petition is to 
give a more full and clear statement of the cause of action alleged 
in the original; and a definite description of land, against which it 
is sought to enforce the vendors’ lien, may be given by amendment. 
Spencer v. McCarty, 213. 

9. The ** promise’ to pay is sufficiently alleged where the execu- 
tion and delivery of a promissory note are alleged, and the note 
made part of the petition. Jd. 

10. Ina suit by a surviving partner on an obligation for a debt be- 
longing to the partnership, but in his own name, the defendant can 
set off a partnership claim held by him. By the rule that ** the 
debts must be mutual between the parties,’’ is meant the real, and 
not merely the nominal, plaintiff and defendant. Masterson v. Good- 
lett, 402. 

11. This is the rule, without reference to the solvency or insolvency 
of the members composing the firm. Jd. 

12. The authorities go further, and hold that if the demand sued 
on was the individual property of the survivor of a firm, the defend- 
ant would have the right to set off a partnership debt held by him 
against the firm. Jd. 

i3. Under: our system of practice, which permits the plaintiff, 
after giving a full statement of his cause of action, to add such alle- 
gations, pertinent to the cause, as he may think necessary to mait- 
tain his suit, a history of the facts out of which plaintiff’s rights are 
supposed to grow, is often given, which may embrace several causes 
of action, perfectly or imperfectly stated. with prayer for alternative 
relief. When such a petition is excepted to, in such way as to test 
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PLEADING—continued. 


the plaintiff’s right, under every aspect of his case, to any of the 
relief prayed for, it is the duty of the court— 

1. 'l'o ascertain what combination of facts can be found stated 
in the petition which will constitute a cause of action, responsive 
to the prayer for general relief, or to any prayer for special relief. 

2. ‘I'o sustain the petition as containing a good cause of action, 
if such a combination of facts can be found stated, though all 
the other facts stated may be liable to the exception taken, and 
must thenceforth be treated as surplusage. 

3. To sustain the petition only when the facts stated, giving 
a cause of action, stand in consistent harmouy, when separately 
and conjointly considered, in connection with other facts stated. 
Edgar vy. Galveston City Co., 421. 

14. See opinion, for facts stated in a petition which constitute a 
good cause of action in trespass to try title. Id. 

15. In trespass to try title, the plaintiff claimed, as purchaser at 
execution sale, under a judgment obtained by himself against the 
defendant. The defendant pleaded the want of actual notice of the 
proceeding under which the judgment was obtained, (which was 
rendered after service by publication;) that the claim sued on was 
fraudulent and unjust, (specifying in what,) and prayed that the 
judgment be vacated: Held, 'Yhat the parties being the same in both 
proceedings, the averments of the answer were sufficient to support 
it as a bill of review; and if propérly supported by evidence, to 
authorize the reopening of the judgment, and the setting aside the 
sale of the land. Cundiff v. Teague, 475. 

16. If the plaintiff in attachment desires to have the question of 
his homestead right in property attached settled, in the attachment 
suit, he should make such amendmends to his pleadings as will give 
the defendant notice that he is called upon to defend his homestead 
rights, and, on principle, it would seem that his failure to assert 
such rights would be an admission that he had none. Willis vy. Mat- 
thews, 479. 

17. A petition in equity, which seeks to enjoin a judgment, upon 
the ground that the plaintiff's counsel had, in the proceedings ou 
Which the judgment was rendered, consented, without authority, to 
give a lien upon land upon a part of which the plaintiff alleged his 
Lomestead was situated, would, if true, entitle him to be relieved, if 
at all, only to the extent of the homestead. As to the other lands 
specified in the judgment, it might, in the absence of averment to 
the contrary, have been a lien, without it being so stipulated in the 
judgment. Roller v. Wooldridge, 485. 


POSSESSION. 


PARTIES, 2. 
VENDORS’ LIEN, 1. 
1, When a defendant relies on the possession of others, anterior 
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POSSESSION—continued. 


to his, to make out the term of ten years, required by art. 17 of the 
Statute of Limitations, he is required to show privity between him- 
self and those whose possession he claims as part of his title under 


the statute. Truehart v. McMichael, 222. 
2. It was error to charge the jury that ‘*by a survey and return 


of the field-notes and certificate to the land office the State was in- 
formed of the extent of the claim, and in that event possession for 
ten years would give title, upon which suit could be maintained for 
the land, unless the possessor had abandoned his claim under the 
survey.’’ Austin vy. Dungan. 237. 

3. Nor will the continued occupation of such abandoned part con- 
fer title under the statute of limitation, unless the land had been 
located by some other claim severing it from the public domain. 
Id. 

4. The State is not bound to evict parties unlawfully holding pos- 
session of public lands before granting them to others, there being 
nothing prohibiting the State from granting lands held in possession, 
the grantee from the State takes against the party in possession. 
Id. 

5. The court does not hold that where possession has been held 
under a location and survey for the time requisite to perfect title 
under the statutes of limitation, that sucli title could be defeated by 
the owner of the certificate fraudulently removing the certificate 
and abandoning the survey. Jd. 

6. See facts held insufficient to show that defendant, setting up 
title under a tax deed and five years’ possession, paying taxes, Xc., 
had adverse possession as against the plaintiff. Flanagan v. Bog- 
gess, 331. 

7. Where the husband of one of several heirs entitled to an estate 
bought lands of the estate at tax sale, and afterwards the adminis- 
trator of the estate called on him and offered to repay the money 
expended in the purchase at the tax sale, and the money was re- 
fused, the purchaser saying that “‘we are all interested,’’ and 
postponing the settlement: Held, That such purchaser’s possession 
under the tax deed would not be adverse, unless it could be shown 
that he repudiated the trust, and such repudiation was brought to 
the notice of those interested in the estate. Jd. 

8. The rule in this State is, that a levy on land is not a satisfac- 
tion of the judgment, and that the possession of the debtor is not 
disturbed by the levy: the levy works no disseizin. Cundiff v. 
Teague, 476. 


POWER OF ATTORNEY. 


A power of attorney to sell and convey all lands owned in the 
State of ‘Texas by the principal, invests the agent with power to sell 
any specific tract in the State to which his principal may have title. 
Baxter v. Yarborough, 231, 
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ATTACHMENT, 3. PAROL EVIDENCE, 2. 
AUDITOR, 1. PLEADING, 13. 

Costs. PRACTICE IN DISTRICT COURT. 
DAMAGES, 4, 5. PRACTICE IN SUPREME COURT, 
DEMURRER. 12, 17, 18. 

ESTATES OF DECEDENTS, 3,4,5. PRINCIPAL AND SURETY. 
EVIDENCE. SEQUESTRATION, 2. 

EXECUTOR, 1. SHERIFF, 1, 3. 

FORECLOSURE, 9. TRIAL BY JURY, 1. 
JUDGMENT IN Rew, 1. WAIVER, 5. 


MECHANICS’ LIEN, 3. 

1. There being no special mode of proceeding pointed out for en- 
forcing in the courts a mechanies’ lien under the act of 1871, the rem- 
edy pursued should be in accordance with the general principles and 
practice relating to the enforcement of liens. Waldroff v. Scott, 1. 

2. No judgment can be rendered in favor of one claiming against 
an executor, after exceptions are sustained to his answer, on an 
assumed confession of the facts alleged in the petition. The facts on 
which a claim of right against the estate is based must be sustained 
by evidence. Hendrix v. Hendrix, 6. 

3. In a suit by the State against an officer on his official bond, the 
cause of action survives against the securities on the death of their 
principal, and upon the suggestion of the principal’s death the cause 
may proceed against the securities without alleging or proving the 
insolvency of the principal. Boggs v. The State, 10. 

4. A party has a right to specially object to any item allowed by, 
or disallowed, or to any conclusion arrived at, by an auditor, as ex- 
hibited in his report, and have the verdict of a jury thereon in 
response to evidence adduced on the trial of the case. In the ab- 
sence of such objections it is not error for the court to charge, that 
the report of the auditor is conclusive, nor does such practice contra- 
vene the right of the party to a trial by jury. Jd. 

5. Only such objections as go to the form and manner of taking 
depositions are required to be made in writing, and notice thereof 
given before the trial. Objections to the answers of witnesses made 
in depositions as hearsay, secondary, or irrelevant evidence, may be 
made when the testimony is offered. Woosley v. McMahan, 62. 

6. An administrator sought, by motion against a law firm, to re- 
cover money collected by them, belonging to the estate. The de- 
fendants set up their services for the estate, rendered over two 
years before, and that they were authorized to appropriate the funds 
collected to the satisfaction of their claims: Held, Error to sustain 
exceptions to the plea, on the ground of the statute of limitation. 
Gammage v. Rather, 106. 
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continued. 

7. The pleadings not admitting that the defendant held by pur- 
chase prior to the commencement of the suit to foreclose, it was not 
error to admit the decree and sale made under it, when offered as 
evidence of title. Carter v. Attoway, 108.: 





8. A motion which, in terms, asks an arrest of judgement, on the 
ground that there is nothing in the verdict which shows that it was 
rendered against any party to the suit, is, in legal effect, a motion 
to set aside the verdict; and the action of the court below, on such 
a motion, which pronounces the judgment “arrested, ”’ leaves the 
case standing in court as if it had never been tried; such action of 
the court is not a final judgment from which an appeal can be 
taken. Morehead y. I. R. R. Co., 178. 

9. No recovery can be had, on motion, against an officer who levies 
an attachment, for failure to take a sufficient replevy bond. Cooper 
v. Harris, 189. 

10. Where a note is copied into the petition, or attached thereto 
as an exhibit, there can be no variance when the note is offered in 
evidence. Spencer v. McCarty, 213. 

11. A party accepting service of the petition, and waiving process, 
does not thereby waive his right to defend the action. Kennedy v. 
Me Coy, 220. 

12. Where service of citation was waived and the petition was 
not filed by the first day of the term, it was error to take judgment 
by default at such term. Jd. 

13. When by amendment an allegation is made of such a nature 
that the defendant shouid be served with notice, and such service 
was had by publication, there being no appearance, the proceed- 
ings will be considered as if in a “* suit by publication,’ and unless 
the record contain a statement of facts, such judgment will be re- 
versed. Hewitt v. Thomas, 232. 

14. After both parties to a suit have announced ready for trial, 
and exceptions to the petition have been overruled, it is in the dis- 
cretion of the court whether the plaintiff will be permitted to amend, 
and again give a full statement of his cause of action—such amend- 
ment not having been rendered necessary by the ruling of the court. 
Hays v. H. G. N. R. R. Co., 272. 

15. The allegation that county bonds had been fraudulently 
issued and delivered to the railroad company, and by it had been 
passed to parties, with full notice of the fraud, will not obviate the 
necessity of bringing the bondholders before court as parties. Board 
v. 7. & Po R. W. Co., 317. 

16. ‘I'o confer power to annul such bonds, the holders should be 
parties, and the instruments brought under the control of the court, 
so as to await its action upon their validity, &c. Courts do not sit 
to determine abstract principles, but to decide practical issues, and 
to settle issues in which the litigants have a substantial or imme- 
diate interest. Jd. 
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PRACTICE—continued. 


17. Nor will the court, as against the railroad, annul the bonds, 
as against the county, and adjudge that payment therefor be pro- 
vided by the railroad; such action would impair the rights of the 
bondholders. Jd. 

18. An equitable estoppel may be proven under a plea “ not 
guilty,”’ in trespass to try title. Mayer v. Ramsey, 371. 

19. The return of the execution exhibiting an unsatisfied levy, and 
thereby showing property of the defendant in custodia legis for the 
satisfaction of the judgment, not only authorizes, but requires, that 
proper process shall issue for its disposal. This process is the writ 
of venditioni exponas. Borden vy. McRae, 396. 

20. If the petition of one against whom a judgment has been 
rendered in an ordinary action at law, states good equitable grounds 
for setting aside the judgment, exceptions to it, for want of equity, 
should be overruled, not for the purpose of granting a new trial in 
the former proceeding. but that the pending proceeding in equity 
might be tried as an original proceeding, seeking relief against a 
judgment at law. Ifthe equitable grounds set forth are not sufficient 
to set aside the judgment, the petition would be dismissed on ex- 
ceptions, and the former judgment left in force to be executed asa 
valid judgment. Moller vy. Wooldridge, 485. 

21. In an equitable proceeding to set aside a judgment rendered 
in a proceeding at law, the practice of having two trials—one to 
determine whether the judgment shall be set aside, and the other 
to retry the original suit after the judgment rendered in it has been 
set aside—is not adapted to our mode of procedure, in which all the 
material facts must be submitted to a jury, when the same is de- 
manded, whether the'suit involves matters of law or equity. Jd. 

22. In suits for damages for wrongfully suing out and levying a 
writ of sequestration, it is proper practice to make the sureties on 
the sequestration bond parties defendants. Tompkins v. Toland, 584. 

23. The sureties have an immediate and direct interest in the 
amount of damages for which they are bound, being properly ascer- 
tained, and so they are proper parties toa suit by which this is to 
be done. Id. 

24. A plaintiff who sues for land, the title to which is in an inter- 
venor in the same suit, is not entitled to recover by reason of the 
fact that the petition of intervention united with plaintiff in the 
prayer, that title to the land might be decreed in plaintiff. No 
such effect can be given tosuch a plea; and suits must be brought in 
the name of the party legally or equitably eutitled. Browning v. 
Atkinson, 606. 


PRACTICE IN DISTRICT COURT. 


Costs, 1. VENDOR AND VENDEE, l. 
DAMAGES, 2. WAIVER, 3. 4. 
NEW TRIAL, 2. WITNESS, 1. 


PRACTICE, 1. 
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PRACTICE IN DISTRICT COURT—continued. 

1. In a suit upon a rejected claim against an estate, the with- 
drawal of an answer and consent to judgment by the administrator, 
is considered equivalent to an approval of such claim. Heath y, 
Garrett, 23. 

2. Upon the withdrawal of an answer in a suit upon sueh rejected 
claim, judgment by default final-may be rendered, if the claim be 
liquidated and proved by an instrument of writing; the clerk com- 
puting damages as in other eases. Jd. 

3. The refusal of a court, at a former term, to sustain exceptions 
to imperfect pleadings is not a reason for adhering to such ruling 
when again urged at a subsequent term. Woosley v. McMahan, 63, 

4, Ata term of court after judgment, the court, on motion of the 
party against whom costs had been adjudged, ordered a retaxation 
of the costs, excluding certain witness fees for informality of taxa- ; 
tion; the costs were immediately paid to the clerk as retaxed; after 
this, during the same term, the costs were, on motion, again adjudged 
to be retaxed, so as to include the witness fees, the informality of 
the first taxation having been cured by the affidavits of the witnesses 
and the clerk’s certificate. There was no effort made to show that 
the charges of the witnesses were excessive or unfounded: Held, 

That the payment of the costs under the first order did not preclude 
the subsequent judgment, which must be held, in the absence of 
testimony contradicting the clerk’s certificate and the affidavits of 
the witnesses, to be correct. H. & G. N. R. R. Co. v. Jones, 134. 

5. A charge not applicable to the facts in evidence is properly 
refused, however correct as a principle it may be. Norvell y. Phil- , 
lips, 182. 





6. It can be no ground of complaint that necessary parties toa 
suit are allowed to make themselves parties, as intervenors, at their 
own instauece. Jd. 
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7. Questions, and answers thereto, relating to matters of opinion 
or of law, may be objected to, when offered; such objections do not 
relate to the manner and form of taking and returning depositions. 
Purnell v. Gandy, 191. 

8. The letter of the statute (Paschal’s Dig., 1500) authorizes the 6 
dismissal of the case when a rule has been regularly entered requir- 
ing the plaintiff to give security for costs, if the security is not given 
on or before the first day of the next term after the rule. By a 
liberal construction of the statute, it is held that the rule may be 
complied with after the first day, if done before the case is dismissed. 

Cook vy. Ross, 263. a 

9. It is not error, for which, on appeal, a reversal will be had, to 
refuse to postpone a case when reached, in which a rule for costs 
has been entered, for the purpose of enabling the plaintiff to comply 
with the rule, or to overrule a motion to reinstate such case after 
the order of dismissal. Id. 

10. If plaintiff and his leading counsel were both sick and un- 
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able to attend to business when the case was ealled, that fact, if pre- 
sented at the time, might be a reason for postponing the case, and 
allowing further time for complying with the rule. = Jd. 

11. An amendment correcting the description of a call made for 
the beginning corner of the field-notes of a tract of land sued for, 
and which amendment is but a better description of the same tract 
of land claimed in the original petition, is not a new suit. Jones v. 
Burgett, 284. 

12. 'The court should, not receive a verdict which fails to find 
material issues submitted in the charge. Kerr v. Hutchins, 385. 





ACTICE IN SUPREME COURT. 


AFFIRMANCE ON CERTIFI- CHARGE OF CouURT, 12. 
CATE. JURISDICTION, 4. 
APPEAL. WRIT OF ERROR. 


BILL OF EXCEPTIONS, 1, 2. 

1. Where a statement of facts, filed in case of appeal, is not signed 
by counsel, but is properly signed by the presiding judge, it will be 
presumed that it was made in that form because of the disagreement 
of counsel; and when the statement of facts is only certified to by 
the judge, as containing ‘tall the evidence material in the case,’ 
the statutory meaning of the certificate is not thereby changed by 
such qualifying words. Darcey v. Turner, 30. 

2. When the assignment of errors points out no specific error, this 
court will not reverse, except for errors manifest in the record, 
going to the foundation of the action, or because the judgment ap- 
pears to have resulted from manifest error, and to be in its effects too 
grossly inequitable to receive the sanction and approval of a court 
of justice. Lumpkin v. Murrell, 51. 

3. The admission of improper testimony over objections properly 
taken is cause of reversal, unless it appears that the testimony was 
immaterial. Woosley v. McMahan, 63. 

4. A motion, with reference to a suit pending in the Supreme 
Court, should, when filed at the instance of an attorney for the 
party in whose behalf it is made, be signed by him. No uniform 
rule having been established on this subject by the court, a motion 
not sigued is considered, which contains in the body of the motion 
the name of the counsel, and indicates the parties for whom he ap- 
pears. Simmons vy. Fisher, 126. 

5. A motion was made to dismiss a writ of error because the same 
Was sued out more than two years after the date of the judgment. 
The petition in error alleged that one of the plaintiffs in error, who 
was a married womait, had coutinued a feme covert until the suing 
out of the writ, and that her co-defendant in the court below died 
before the date of the judgment, leaving two minor children, who 
remained minors until married, in less than two years before suing 
out the writ, which statements were not contested: Held, 1, That, 
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PRACTICE IN SUPREME COURT—continued. 


even had it been shown that those who were alleged to have been 
minors were not such, the petition in error could be maintained by 
the feme covert and her husband; the statute of limitation did not 
run against her during marriage ; 2, That one of two or more defend- 
ants in a judgment may sue out a writ of error. Jd. 

6. Though there is no statute expressly authorizing the widow and 
heirs, or an administrator of the estate of a party toa judgment, 
who dies, to sue out a writ of error, the right exists as resulting from 
the right of appeal, which is secured by law. In the absence of a 
statute prescribing an appropriate mode of obtaining a review of 
proceedings on appeal, it is competent for the court to supply the 
deficiency by adopting proper rules upon the subject. Jd. 

7. When facts are stated in a petition in error which are contested 
by answer of the opposite party, the Supreme Court has power, 
under see, 2, art. V of the Constitution of 1876, to hear affidavits on 
which it can properly determine the exercise of its own jurisdiction. 
Id. 

8. When the widow of one against whom judgment has been 
rendered in the District Court refuses to join her children and heirs 
in applying for a writ of error, there is no impropriety in her being 
made a defendant by the heirs. Jd, 

9. When, by the bill of exceptions, it is not shown that the testi- 
mony was, under no circumstances, admissible, the court will sup- 
pose that the court below would have made the proper ruling, had 
the objection been insisted on to the testimony, so far as it seems 
objectionable. Norvell v. Phillips, 162. 

10. When no specific error is assigned to the charge of the court, 
and there is no error of a controlling nature manifest, this court will 
not critically examine the charge to ascertain if it is in every respect 
accurate. Id. 

11. When a judgment is not warranted by the pleadings, but is of 
such a nature that it cannot affect the party complaining, it will be 
considered a mere irregularity, and no cause for reversal. Jd. 

12. The ‘fact that the relief granted has not been exhaustive, but 
further action was not asked by either party, is not ground of re- 
versal. Id, 

13. The act to regulate proceedings in the Supreme Court, of 
April 2, 1874, which provided that when a party is unable to file in 
the Supreme Court the transcript of a case, in the time limited by 
the statute, from any unavoidable cause, the court shall, wpon satis- 
factory proof thereof, permit such transcript to be filed at a later 
period, conferred, in that, no new right, but was in accordance with 
the practice of the Supreme Court, founded on a former statute. 
(See Paschal’s Dig., arts. 1589, 1590.) Hunt v. Askew, 247. 

14. Though the statute nowhere expressly authorizes or requires 
tire appellee to file the transcript of a record at any time, it requires 
the clerk of the District Court to give to either party who may apply 
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PRACTICE IN SUPREME COURT—continued. 


for it an attested copy of the record; and it has been the practice 
of the court to allow the appellee to file the transcript, when filed 
on or before the first day of the assignment without his right to do 
so being questioned ; but if he fails to do so, no practice recognizes 
his right to file it afterwards, on showing good reason for not filing 
it sooner, as the appellant is authorized to do. Jd. 

15. When a complete transcript is filed by appellee, in place and 
as a substitute for a certificate, and it is found to contain those parts 
of a case which are required to be certified to in a certificate, it may 
be acted on by the Supreme Court as such; and for that purpose, 
may be filed without asking leave of the court. Jd. 

16, Either party has a right to apply for and obtain an attested 
copy of the record, and file it in the Supreme Court for its adjudi- 
cation, within the time prescribed, but neither party has a right to 
rely on the other party to do it. Neither party is bound to file it 
after obtaining it, unless it should suit his own wishes to do so. Ii. 

17. An erroneous ruling, in admitting evidence, authorizes a re- 
versal when it may have operated to the prejudice of the party com- 
plaining, but not otherwise. Flanagan v. Boggess, 330. 

18. Where-the exclusion of testimony is claimed to be erroneous, 
the party injured should show, by bill of exceptions, what objections 
were made to the testimony, and why it was excluded. Jd. 

19. In the absence of the charge of the court in the record, from 
its loss or otherwise, it will be presumed that the law applicable to 
the case was correctly given, and that the verdict was in accordance 
with the law as charged. Robinson v. H. & T. C. R. W. Co., 540. 


PRE-EMPTION, 


PI 


> 
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VENDOR AND VENDEE, 17. 

Under said statute, the ‘settler,’ ‘“‘actual settler,’ ** bona fide 
settler,’ on whom is conferred the privilege of purchasing land of 
the State, is described in terms similar to those used in the pre- 
emption laws previously existing: and the statute intends to give 
such right of purchasing to him ouly who occupies. publie land as 
a residence or with a view to residence. Burleson v. Durham, 153. 


ESUMPTION. 
ADMINISTRATION, 5. 
PRACTICE IN SUPREME CourT, _ 6, 7. 

# PROBATE MATTERS, 4, 5. 

1. By the XTVth Article of the Provisional Government of Texas, 
all land commissioners were ordered forthwith to cease their opera- 
tions during the unsettled condition of the country. That article 
Went into force on the 13th day of November, 1835, after which 
date any title issued by a commissioner was a nullity. The plaintiff, 


PRINCIPAL AND AGENT. 2, 3, 4, 


after taking depositions to prove the genuineness of the testimonio 
of a grant, which testimonio purported to have been issued on the 
46 
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PRESU MPTION—continued. 





15th of November, 1835, introduced on the trial the protocol of the 
grant or title of possession, issued by George W. Smyth, commis- 
sioner, with date as follows: ‘**Given at the town of Nacogdoches, 
—., A. D. 1835." The protocol showed the date of the application 
and the order of survey to be September 15, 1835, and the date of 
the field-uetes and of the order that title issue, to be November 11, 
1835. The genuineness of the testimonio was questioned under 
oath, and both the protocol and a translation of the testimonio were 
in evidence : Held— 

l. That the suspicion which might grow out of the irregular- 
ity of the protocol in its date alone should not prevent the 
operation of the presumption that the commissioner who issued 
it acted in all respects in conformity to law. 

2. In the absence of any evidence of the date of a grant 
issued in 1835, the law would presume that the commissioner 
acted in the extension of title at a time when he might legally 
do so; and that the true date was prior to the closing of the 
land office, in the absence of evidence sufficient to overcome 
such presumption ; and after the lapse of thirty-five years the 
evidence required to rebut the presumption must be full and 
satisfactory. 

3. In favor of innocent purchasers, the presumption of the 
regularity and validity of a grant will be so strengthened, by 
acquiescence and the lapse of the time, as to stand until rebut- 
ted by satisfactory evidence. 

4. But this presumption could not prevail to validate a grant 
without date except ** ——— , 1835,” if the genuine testimonio of 
the grant showed that the title was extended after the close of 
the land office in 1835, unless it was shown by evidence that the 
testimonio was issued on a day subsequent to making the pro- 
tocol. 

5. The making of the protocol and the issuance of the testi- 
monio were ordinarily contemporaneous acts. 

6. The statement of facts failed to show that what purported 
to be the original Spanish testimonio was ever read to the jury, 
but did show that what purported to be a translation thereof 
was read without objection, and that the Spanish document was 
attached as an exhibit to a deposition which was read, and in 
which it was referred to, and also that it was exhibited to a 
Witness on the stand during his examination. The party who 
objected on appeal to the Spanish original being regarded in 
evidence, had himself asked an instruction on the trial, based 
ou the hypothesis that the paper had been read: Held, That 
under these circumstances the original Spanish testimonio must 
be regarded as having been in evidence. 

7. The testimonio is a second original, and may be resorted 
to for the purpose of supplying the defects of the protocol. 
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PRESU MPTION—continued. 
8. The testimonio being in evidence, bearing a specific date 
showing the issuance of title after November 13, 1835, it was 
the duty of the court to submit to the jury a charge based on 


the hypothesis of its genuineness. Blythe v. Houston, 65, 

2. The name of the wife being found on a promissory note con- 
jointly with that of her husband, does not raise a legal presumption 
that she is, either jointly or severally, liable on it. Harris y. Fin- 
berg, 79. 

3. From the fact that a survey in Mercer’s colony bore date May 
8, 1846, it will not be presumed in favor of a colonist claim that the 
survey was void, or not upon a valid file made on the land before 
the law of 25th June, 1845, protecting from general location lands 
in Mercer’s colony. Austin v. Dungan, 236. 

4, An administration was granted in May, 1840, the record show- 
ing no extension of time and no action therein until 1851: Held, 
that the presumption of law is that it was closed. Marks v . Hill, 
345. 

5. A B, who sued as a feme sole, in trespass to try title, alleged 
that she was the owner, and entitled to possession of the land sued 
for, and that she held the same by regular chain of title, which she 
filed ; one of the deeds was made to her whilst her former husband 
Was yet living. ‘The court refused to charge that the presumption 
Was, that the land was community property, and that the plaintiff 
could not maintain a suit for it in her own name: Held 





1. That there was no error in refusing the charge. 

2. Distinguished from Hatchett v. Conner, 30 Tex., 111; Hol- 
loway v. Holloway, 30 Tex., 164; Owen v. Tankersley, 12 Tex., 
113; and Moffatt v. Sydnor, 13 Tex., 628. Hutchins y. Bacon, 
408. 


PRINCIPAL AND AGENT. 

AGENT, 1, 2. tAILWAY COMPANY, 4. 

DAMAGES, 10. REVOCATION. 

1. If an agent, who makes the affidavit and bond in an attach- 
ment proceeding, acts maliciously in doing it, he is responsible ; 
but his malice will not be imputed by presumption to his principal, 
though his wrong judgment in suing out the writ would be.  Wal- 
lace y. Finberg, 37. 

2. The power to collect a note, given for the payment of the pur- 
chase-noney of land, may be inferred from the authority to sell the 
land and take the note in payment for it. Rodgers v. Bass, 506. 

3. In the absence of special instructions to an agent to collect 
in gold or silver currency, a payment to the agent, in bank-bills, 
or other currency generally taken and used in the payment of 
debts, and current in business transactions as money, would satisfy 
the debt. Jd. 

4, The legal inference from the authority of an agent to collect a 
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PRINCIPAL AND AGENT—continued. 


debt is, that he is authorized to receive money, current and at par 
with coin, usually received, in like transactions, by the community 
in general where the debt is paid. Jd. 

5. Such agent has no authority to sell, or barter, or exchange 
the note .to the debtor, or to any one else, for drafts, bills of ex- 


change, or real property. Id. 


6. Unless the language of the power to collect is qualified or 
restricted, it should be held as authority to authorize the receipt 
of currency and bills recognized, in general circulation, as money, 
rather than to such gold and silver coin, or notes and Dbill$, as are, 
by the Constitution and laws, declared a legal tender. 

7. Tested by these rules, in February, 1862, Confederate States 
treasury notes, in ‘Texas, must be held to have been eurrent tokens 
or bills, used and passing, in business transactions, as money ; and, 
ordinarily, an agent, to colleet, could receive such notes in payment, 


unless forbidden by his principal. Jd. 


PRINCIPAL AND SURETY. 
EVIDENCE, 1. 
PRACTICE, 3. 

PUBLIC OFFICER, 1. 


PRIVY EXAMINATION. 
AUTHENTICATION. 


PROBATE MATTERS. 
_FOREIGN ADMINISTRATOR, 4. 
JURISDICTION, 5, 6, 9, 10, 11. 
STALE DEMAND. 


1, The probate act of 1848 did not confer on Probate Courts the 
right to allow the widow to select property of the estate for a year’s 
allowance, which had not been made a 


Marks v. Hill, 345. 


» 


3. An order was made by the Probate Court in 1851, in an admin- 
istration originally granted May, 1840, and there was no evidence of 
its extension ; personal property was set aside at its appraised value 
to the widow for a year’s allowance for her support aud that of he: 
minor children: Held, Not merely irregular, but null and void. 

4, The acts forbidding the grant of administration upon the es 
tates of deceased soldiers, create exceptions to the general powe! 
and jurisdiction of the Probate Courts. 


clearly established, the presumption being in favor of the juriscic 


tion. Vogelsang v. Dougherty, 466. 


5. The exception provided in said acts against the grant of admip- 


the passage of the law. 


2. Probate Courts have no power to dispose of property of an es- 
tate, except as it is conferred by the statutes. 


‘lo have the benefit of the 
exception, the facts relied on, as avoiding the jurisdiction, should be 
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PROBATE MATTERS—continued. 
istration in estates of deceased soldiers, did not include eitizens of 
Texas: and it was error to instruct the jury that said acts were ap- 
plicable alike to all volunteer soldiers, whether citizens or from 


s a foreign country. Id. 
PROMISSORY NOTES. 
DESCRIPTION, 3. MECHANICS’ LIEN, 5. 
LIEN, 9. W AIVER, 2. 


MARRIED WOMAN, 5. 

1. If the wife. join her husband in the execution of a note for 
goods purchased for the wife, to replenish a stock of goods that 
were the separate property of the wife, such purchase would not be 
for the benefit of the wife’s separate property, in contemplation of 

€ the statute, so as to make her liable on the note. Wallace y. Fin- 
berg, 35. 
2. The assignee of a note secured by lien, may enforce the lien, 
- as well as the payee, for the lien is an incident that follows the 
note. Cannon y. McDaniel, 304. 

3. The legal owner of a promissory note may collect, and the 
maker cannot resist an action by such holder, on the ground that 
some other is the equitable owner. Rodgers v. Bass, 506. 

4. Hence, when such legal owner has received payment in scope 
of his general authority. the equitable owner canuot maintain suit, 
and recover again; from the maker. Jd. 


PROTOCOL. 
GRANT, 1. 

PUBLICATION, SERVICE BY. 
SERVICE BY PUBLICATION, 1. 


SUIT BY PUBLICATION, 1. 


PUBLIC OFFICERS. 


EVIDENCE, 1. PRACTICE, 3. 
* OFFICER, 1. PRINCIPAL AND SURETY, 1. 
1. In a suit by the State against an officer on his official bond, the 


cause of dction survives against the securities on the death of. their 
principal, and upon the suggestion of the principal’s death the 
cause may proceed against the securities without alleging or proving 
the insolveney of the principal. Boggs v. The State, 10. 

ry 2. The power given to an officer, to formally state certain facts, 
which, when stated by him as prescribed, become the evidence of 
the liability of another person, is a public trust that must be exe- 
cuted by the person, and in the mode prescribed by the law dele- 
gating the authority. Leon Co. v. Houston, 575. 


PUBLIC STREETS. 
ACTION, 1, 2. 


o—_—— 
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PURCHASER. 








FORECLOSURE, 2, 3, 5, 6, 8, 9. PARTIES, 2, 3, 4, 10. 
JUDGMENT. 10. TRESPASS TO TRY TITLE, 8. 
MORTGAGE, 1, 2. VENDOR AND VENDEE. 


1. As against a purchaser, of whose claim there is notice, a sale 
had under a decree of foreclosure against the original vendee alone, 
is not sufficient to pass title. Carter v. Attoway, 108. 

2. Nor is it different where such purchaser knew, at his purchase, 

that the purchase-money, in whole or in part, was unpaid, and 
knew of the proceedings to enforce the lien. Jd. 
3. The pleadings not admitting that the defendant held by pur- 
chase prior to the commencement of the suit to foreclose, it was not 
error to admit the decree and sale made under it, when offered as 
evidence of title. Jd. 

4, Where such purchaser, under decree of foreclosure, brought 
trespass to try title against a prior purchaser, the equities which the 
plaintiff had as against the land, by his owning the judgment, by 
virtue of his purchase of the land and payment of the judgment, 
cannot be litigated. By proper pleadings, the plaintiff can enforce 
his equities against the land. Td. 

5. It has been settled, by a long train of decisions, that where the 
vendor retains in his deed a lien for the purchase-money, he has the 
superior right to the land against the vendee, and those in privity 
with him, as long as the purchase-money remains unpaid; until the 
land is paid for, the vendee, and those claiming in his right as 
against the vendor, have merely an equitable and not the legal title 
tothe land. Peters vy. Clements, 114. 

6. Subsequent purchasers are bound by the recitals in the deeds 
through which they claim, and are held to have had notice of what- 
ever equities are apparent in the line of their title. Jd. 

7. Proceedings by suit, judgment, and sale to enforce the vendors’ 
lien against the vendee, do not conclude the rights of a purchaser who 
had a deed and was in possession at the institution of the suit. Id. 

8. Ordinarily, the possession of cotton by a cotton factor, who is a 
factor only, not engaged in buying and selling on his own account, 
raises a presumption that the cotton does not belong to him, but is 
held on commission for another; but this presumption may be re- 
butted by the real owner permitting his ownership to be concealed, 
and the property to be so acquired, managed, and possessed, by the 
factor, as to indicate to third. persons that the factor is the real 
owner. Under such circumstances, the factor, so held out as the 
real owner, may sell the property. in discharge of his previous debt, 
to one who had no notice, actual or constructive, of the defects in 
his title, and the sale will be valid. Morris v. Sellers, 391. 

9. The fact that land was bought at sheriff’s sale, for or by a co- 
defendant in the execution, cannot affect the right to it, provided 
the creditor had a fixed lien upon the land, by levy or otherwise. 
Grimes v. Hobson, 416. 
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PURCHASER—continued. 

10. Such purchase in no way diminishes his liability on the judg- 
ment, either in favor of the plaintiff in execution, or of the de- 
fendaut, whose land was sold, if he paid more than his share of the 
judgment. Id. 


RAILWAY COMPANY. 





CONSTRUCTION, 5, 6. NEGLIGENCE, 6, 7. 
CONTRACT, 2, 3. PARTIES, 7, 8, 9. 
t 1. Ina suit against a railroad company for the alleged wrongful 


act of its conductor in ejecting plaintiff from a passenger car, the 
jury was in effect charged, that in considering the actual damage 
sustained by plaintiff, they would estimate the same by the injuries 
sustained by the plaintiff in his feelings, his person, and his estate ; 
that they might look to plaintiff’s situation in life, his reputation in 
the community, and any circumstances which might appear from 
the evidence to have attended the act complained of, but they could 
not take into account the wealth of defendant or the poverty of the 
plaintiff: eld, ‘That there was no error. Hays v. Hl. G. N. R. LR. 
Co., 272. 

2. A corporation, as well as an individual, may be guilty of such 
** willful act, omission, or gross neglect,’’ as to subject it to exem- 
plary damages, but no more than individuals are they responsible 
for the malicious acts of their agents. No distinction can be made 
as to liability for damages inflicted by an agent, whether the master 
be a natural or an artificial person. Jd. 

3. The actual damage to which a railroad company must respond, 
extending, as it does, to injuries to the feelings, and damage for per- 
sonal suffering, gives to juries sufficient scope, without allowing 
exemplary damages, except in cases when the corporation has itself 
been remiss. Jd. 

4. If the malicious act of its agent is ratified and adopted by a 
railroad company; if there is carelessness in the selection of em- 
ployés, or in the establishment of appropriate regulations; if, in 
short, the corporation or other officers by whom it is controlled and 
represented are guilty of some ‘fraud, malice, gross negligence or 
oppression,’*—the law will hold the company liable to exemplary 





damages, but not otherwise. Jd. 

5. The Texas and Pacific Railway Company was liable for dam - 
ages caused by the Southern Pacific Railway Company prior to the 
21st of March, 1872, the date when the consolidation of said com- 
panies was effected in pursuance of legislative enactments. 7. & 
P.R. W. Co. v. Murphy, 356. 

6. In a suit for damages against a railway company on account of 





the alleged negligence of its agents, it is not necessary that the 
petition should negative, either by facts stated or by direct aver- 
ment, the existence of contributive negligence on the part of plain- 
tiff; an exception to this rule exists when the petition, from its 
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RAILWAY COMPAN Y—continued. 

averments, would establish, if unexplained, a prima facie ease of 
negligence of the party injured. Id. 

7. When by statute a specific duty is imposed on a railway com- 
pany in regard to the running and management of its train, a 
breach of such duty by which one receives personal injury, may 
be declared in a charge of the court as matter of law to be wrong- 
ful or negligent. Id. 


RECEIPT. 

A receipt for a crib of corn, being exhibited as evidence against 
the maker of it, with parol evidence of its dimensions and a calcula- 
tion of its capacity, does not preclude the bailee from showing by 
parol the actual contents of the crib: and Held, Error to exclude 
such testimony. Masterson vy. Goodlett, 402. 


RECITALS. 
NOTICE, 2. 


RECONVENTION. 
ATTACHMENT, 2, 6 
PLEADING, 1. 


REGISTRATION. 

1. The entry upon the records of deeds of an instrument not 
legally authenticated for record, has no effect as notice. eters v. 
Clements, 114. 

2. Grace v. Wade & Mains, 35 Tex., 522, approved, holding that 
an unrecorded deed is void against a creditor who has acquired a 
specific lien or interest in the land in controversy by the levy of an 
execution under a judgment in a different county from that in which 
the land was situated, although the judgment has not been recorded 
in the county; and the creditor, or any one else who might purchase 
the land under the execution, would get title against the unrecorded 
deed, notwithstanding he might have full notice of the deed at the 
time of the purchase, provided the creditor had no notice prior to 
the levy of his execution. Grimes y. Hobson, 416. 


RELEASE. 

1. It is competent for a city council, when a charter authorizes a 
railroad -company to build the road ‘“‘under such conditions and 
ordinances as the mayor and aldermen of said city may provide 
and require,’’ to release the railroad company from an obligation 
**to construct aud keep in good repair all cross-culverts, whenever 
the same may be required under tie rail-tracks.’’ Galveston v. G. 
C. R. R. Co., 435. 

2. Both parties having acted upon an ordinance, is sufficient rea- 
son for its support. Jd. 














i aS 











' 
' 


— 


INDEX. 729 


REMEDY. 

The Legislature may change, modify, or otherwise regulate the 
remedy, provided a substantial remedy is left for the assertion of a 
right. There is no vested right in a particular remedy. Treasurer 
v. Wygall, 447. 


REMOVAL,OF CAUSE TO UNITED STATES COURT. 

1. The filing of an application, in due form, for the removal of a 
cause from a State court to a Circuit Court of the United States, 
which contains a good cause for removal, under the laws of the 
United States, when the same is filed by one authorized by law to 
make the application, and the filing of the bond required in such 
case, have the effect to suspend instantly the jurisdiction of the State 
court. Durham v. Southern L. I. Co., 182. 

2. Under act of Congress of March 3, 1875, a party desiring to 
avail himself of the privilege of removing his cause to the United 
States courts is required to file his petition for such removal before 
the trial has begun: Held, That an application filed after the cause 
was called for trial, and the plaintiff had announced ready, and time 
had been granted the defendant to present an application for con- 
tinuance, came too late, and was properly disregarded by the court. 
Watt v. White, 338. 

3. The failure to present an application for such removal for 
several courts after the case is at issue, is a waiver of the right to 
such change, the application not having been presented ‘*‘on or be- 
fore the term at which the said cause could be first tried.”’ Id. 


REPLEVY. 
No recovery can be had, on motion, against an officer who levies 
an attachment, for failure to take a sufficient replevy bond. Cooper 
v. Harris, 189. 


RETROACTIVE LAWS. 
STATUTES CONSTRUED, 10. 


REVOCATION. 
. A power of attorney to sell land, the home of a single man, is 
revoked by his marriage. Henderson y. Ford, 628. 


RULE FOR COSTS. 

1. The letter of the statute (Paschal’s Dig., 1500) authorizes the 
dismissal of the case when a rule has been regularly entered requir- 
ing the plaintiff to give security for costs, if the security is not given 
on or before the first day of the next term after the rule. By a 
liberal construction of the statute, it is held that the rule may be 
complied with after the first day, if done before the case is dis- 
missed. Cook vy. Ross, 263. 


2. It is not error, for which, on appeal, a reversal will be had, to 


‘ 
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RULE FOR COSTS—continued. 


refuse to postpone a case when reached, in which a rule for costs 
has been entered, for the purpose of enabling tie plaintiff to comply 
with the rule, or to overrule a motion to reinstate such case after 
the order of dismissal. Jd. 


SALE. 





1, As against a purchaser, of whose claim there is notice, a sale, 
had under a decree of foreclosure against the original vendee alone, 
is not sufficient to pass title. Carter y. Attoway, 108. 

2. Where an injunction issued restraining the sale of land under 
a claim established by the defendant in the injunction suit, and a 
sale was ordered upon making a bond to secure the plaintiff in the 
injunction suit, and, under such order, sale was made: Held, Error, 
in subsequent proceedings, to hold the sale a nullity in favor of the 
plaintiff in the injunction suit, on his successful establishment of his 
superior right. to the security of the lien upon the land so sold. Watt 
v. White, 338. 


SEAL. 


The fact that a sequestration bond does not require a seal must 
be regarded as finally settled. Tompkins v. Toland, 585. 


SECONDARY EVIDENCE. 


EVIDENCE. 

Secondary evidence of the contents of a paper addressed to a 
deceased person: Held, Admissible after its former existence, its 
genuineness and loss have been testified to by the executor, and an 
affidavit had been filed by the attorney of the plaintiff desiring the 
evidence, that the plaintiff and himself had made diligent search: for 
the paper among the papers of plaintiff, where said paper ought to 
be. and that it had not been found, but was lost or mislaid. Hutch- 
ins v. Bacon, 409. 


SEPARATE ACKNOWLEDGMENT. 


AUTHENTICATION, 1. MARRIED WoMAN., 6. 
FRAUD, 2. NOTICE, 3. 


SEPARATE PROPERTY. 





1. If the wife join her husband in the execution of a note for goods 
purchased. for the wife, to replenish a stock of goods that were the 
separate property of the wife, such purchase would not be for the 
benefit of the wife’s separate property in contemplation of the 
statute, so as to make her liable on the note. Wallace v. Finberg, 
35. 

2. Where, at a sale enforcing the vendor’s lien in favor of the hus- 
band, the land was bid off by the agent of the husband, and the 
sheriff’s deed made to the wife by the direction of the husband, 
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SEPARATE PROPERTY—continued. 
the amount of the bid being credited on the judgment, in a suit 
brought by the wife, joined by her husband, on such title, —the court 
will regard the proceedings as vesting title in the wife as separate 
property. Peters vy. Clements, 114. 





SEQUESTRATION. 

DAMAGES, 19, 20. 

PRACTICE, 23. 

SEAL. 

1. It is error to admit evidence of damage resulting from the de- 
preciation in the market price of goods seized under writ of seques- 
tration, in the absence of any allegation in the pleadings that such 
special damage had been sustained; being an uncertain and not 
necessarily a natural or legal consequence of the seizure and deten- 
tion, such damage must be specially pleaded. Harris v. Finberg, 80. 

2. The fact that a plaintiff, who has caused goods to be seized 
under a writ of sequestration, has established his debt, and the 
validity of a written lien, by which he was authorized to take pos- 
session of and sell the mortgaged goods in the event his debt was 
not paid, does not preclude the defendant from showing that the 
suing out of the writ was wrongful, by negativing, on the trial, the 
truth of the grounds on which it was issued; but it is incumbent on 
the defendant to make out by evidence a prima facie case that the 
suing out of the writ was wrongful, before the plaintiff can be re- 

* quired to disprove it. Jd. 

3. Where the suing out and levy of a writ of sequestration is mali- 
cious, exemplary damages may be awarded; where it is merely 
wrongful, without malice, actual damages only can be alloWed ; but 
in no ease can the value of the defendant’s time, while attending 
court, or any such incidental expense, be allowed as a proper ele- 
ment of actual damage. The establishment of any other rule would 
open a wide door for the admission of other expenses and losses 
incidental to the prosecution of rights in courts of justice, and would 





inaugurate a radical departure from the principles of the common 


law. Id. 
1. A suit may be maintained in the District Court for damages for 
a the wrongful-and malicious levy of a writ of sequestration, when the 


amount claimed exceeds the jurisdiction of the magistrate ; and this, 
though the judgment of the magistrate ordering that the property 
seized should be sold, stands in full foree and not appealed from. 
+ Rountree v. Walker. 200. 

i 5. In a suit for damages claimed for the wrongful and malicious 
suing out and levying a writ of sequestration, the plaintiff should 
plead and show what affidavit was made by the defendant to obtain 
the writ, and negative the truth of it. If no such affidavit was made, 
that fact should be stated, and that the writ was issued at the instance 


of the defendant. Id. 
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SEQUESTRATION—continued. 
6. No recovery can be had against an officer for malicious use of 
process, who, when directed by a magistrate, levies a writ of seques-* 
tration on property, unless it is alleged and proved that he conspired 
with or instigated the plaintiff in the malicious issuing and levy of 
the writ. Jd. 





SEQUESTRATION BOND. 
SEAL, l. 





SERVICE. 
SuIT BY PUBLICATION, 1. 
WRIT OF ERROR, 4. 








SERVICE BY PUBLICATION. 
Suir BY PUBLICATION, 1. 
Since the **act of March 15, 1875, prescribing the mode of service 

in certain cases,’ the affidavit of the person making such publication 





is required in addition to the return of the .sheriff showing that the 
publication had been made. Hewitt v. Thomas, 232. 











SERVICE OF CITATION. 
CITATION, 1. 
JUDGMENT BY DEFAULT, 1. 

1. A sheriff's return to a citation, failing to show the date of serv- 
ice, the record not showing when the citation was filed, is defective; 
presumptions in favor of returns will not be extended beyond former 
decisions, and the provisions of the statute must be complied with. 
Sloan v. Batte, 215. 

2. A party accepting service of the petition, and waiving process, 
does not thereby waive his right to defend the action. Aennedy v. 
McCoy, 220. 

3. Where service of citation was waived and the petition was not 
filed by the first day of the term, it was error to take judgment by 
default at such term. Id. 





SET OFF. 

1. In a suit by a surviving partner on an obligation for a debt be- 

louging to the partnership, but in his own name, the defendant can 

set off a partnership claim held by him. By the rule that ‘the 

debts must be mutual between the parties,’’ is meant the real, and 

not merely the nominal, plaintiff and defendant. Masterson v. 
Goodlett, 402. 

2. This is the rule, without reference to the solvency or insolvency 
of the members composing the firm. Jd. 

3. The authorities go further, and hold that if thg demand sued 
on was the individual property of the survivor of the firm, the de- 
fendant would have the right to set off a partuership debt held by : 
him against the firm. Id. F 
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SETTLER. 
1. If. at the time of a location upon land on which a settler’s claim 
is made, such settler was not so occupying the land as to give him, 
under the statute approved August 12, 1870, the right to purchase 
under its provisions, the fact that a patent was afterwards obtained 
by such settler will not affect the rights of the locator. Burleson v. 
Durham, 152. 
2. The word ‘“‘settler,’? when applied to lands, conveys the idea of 
permanent inhabitancy. The settler, protected by the pre-emption 
laws, was one who actually resided on the land settled. Jd. 

3. Under said statute, the **settler,’’ *Sactual settler,” ** bona fide 
settler,’? on whom is conferred the privilege of purchasing land of 
the State, is described in terms similar to those used in the pre-emp- 
tion laws previously existing; and the statute intends to give such 
right of purchasing to him only who occupies public land as a resi- 
denee or with a view to residence. Jd, 

4, The actual settler must reside on the land, or oecupy it, pre- 
paratory to and with the bona fide intention of residing thereon. 
Occupancy for such purpose may be oceupaney in good faith ; ocen- 
paney for other purposes, does not entitle the party to purchase as 
an actual settler. Jd. 





SHERIFF’S RETURN. 
CITATION, 1. 
JUDGMENT BY DEFAULT, 1. 

A sheriff’s return to a citation, failing to show the date of serv- 
ice, the record not showing when the citation was filed, is defective; 
presumptions in favor of returns will not be extended beyond former 
decisions, and the provisions of the statute must be complied with. 

Sloan v. Batte, 215. 


SHERIFF—SHERIFF’S SALE. 

VOID AND VOIDABLE, 2. 

1, ‘The liability of a sheriff and his sureties to pay ten per cent. 
per month on the amount collected by him under execution, and 
which he fails, after demand, to pay over to the party entitled to 
receive it, can be enforced in any other way than by motion. Sco- 
gins v. Perry, 111. 

2. It may be questioned whether a party can, at his mere option, 

. and without excuse for delay, allow several terms of courts to pass 
and then claim the heavily accumulated penalty of ten per cent. 
per month from the date of such failure. Jd. 

3. Ina suit instituted in the ordinary way, by petition, against the 
sheriff and his sureties, for money by him collected, and which, after 
demand, he had failed to pay over, and for ten per cent. per month 
damages : Held, The suit being brought twenty months after the col- 
lection, that a party claiming the benefit of a penal statute must bring 







himself strictly within its provisions, aud a demurrer to so much of 
the petition as claimed the penalty of ten per ceut. per month was 
properly sustained. Jd. 
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STALE DEMAND. 


DIVIDING LINE, }, 2. 

When the general jurisdiction, assumed by the Probate Court, to 
grant letters of administration, is attempted to be collaterally im- 
peached, thirty-one years after its assumption, and more than 
twenty years after one of plaintiffs came to 'l'exas to look after the 
estate, by proving facts, avoiding the jurisdiction, (as that the de- 
ceased was a soldier, &c.,) and when the lands have, subsequent to 
sale under such administration, been bought and sold by innocent 
parties, and in which time, part has a second time passed through 
the Probate Court, it seems, that, even had the proof of the facts 
alleged been clear, the claim of the heirs, attacking such adminis- 
tration, should be held a stale demand. Vogelsang v. Dougherty, 
466. 


STATEMENT OF FACTS. 


ADMISSIONS, 1. 

EVIDENCE, 12. 

Where a statement of facts, filed in case of appeal, is not signed 
by counsel, but is properly signed by the presiding judge, it will be 
presumed that it was made in that form because of the disagreement 
of counsel; and when the statement of facts is only certified to by 
the judge, as containing ‘all the evidence material in the case,”* the 
statutory meaning of the certificate is not thereby changed by such 
qualifying words. Darcy v. Turner, 30. 


STATE POLICE. 


AUTHENTICATION, 2. 


STATE TREASURER. 


ESTATES OF DECEDENTs, 15. 


The following propositions are maintained as the individual opinion of 


the Chief Justice : 

1. A judgment cannot be rendered against the State treasurer, 
in his official capacity, on the suit of one claiming as an heir 
for uncollected assets placed in his hand under the statute. ‘The 
statute only authorizes such a suit for the money when collected. 
Treasurer v. Wygall, 448. 

2. The comptroller, in drawing a warrant, and the treasurer, 
in paying, must do it under and in accordance with the terms of a 
law authorizing it; and there is no law authorizing the treasurer 
to pay out or deliver uncollected assets of an estate ; but, on the 
contrary, there is a law directing him to collect them, and when 
collected as money, he can pay the same’ out, on a judgment 
rendered against him, under the statute authorizing suit against 
him for the money. Id, 

3. The State treasurer, as such, cannot be bound by the judg- 
ment of a court, for that which he can find no authority to do by 
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STATE TREASURER—continued. 
the law relating to and regulating his duties as an officer of the 


0 Government. He does not hold property of an estate deposited 
I~ with him under the law in trust, to be delivered to any person 
n who may establish by a judgment his beneficial interest in it, but 
c in trust to be held until he can part with it according to the terms 


of some law, which authorizes or directs him. ‘This is in accord- 





0 ance with his duties as State treasurer, in which capacity he is 
possessed of the assets, and not as an individual depository of 
f trust property, who can be compelled, by the judgment of a court 
8 of equity, to deliver it to one who has recovered a judgment for 
i‘ it: Id. 

tf, A suit cannot be maintained against the State treasurer, as 
such, for uncollected assets of an estate, which he has no authority 
under the law, to deliver. Jd. 

5. The key that unlocks the State treasury, is an act of the Leg- 
islature, directing a thing to be done, which may be demanded; 
and not the judgment of a court, founded on equitable considera- 

tions, reaching beyond and changing the terms of the law in the 

disposition of property. Id. 

STATUTE OF FRAUDS. 
A parol sale of a fixture by the owner of the land, would be void 

under the statute of frauds. Hutchins vy. Masterson, 551. 

STATUTES CONSTRUED. 
ADMINISTRATION, 6. ESTATES OF DECEASED SOLDIERS. 
AFFIRMANCE ON CERTIFI- ESTATES OF DECEDENTS, 10,.14. 

CATE, 1. JURISDICTION, 5. 
AUTHENTICATION, 2. LEVY, 1. 

BANKS, 1. LIMITATIONS, 1. 
CONSTRUCTION OF STAT- PRACTICE IN DISTRICT COURT, 8. 

UTES. PRACTICE IN SUPREME CouRT, 13. 
CORPORATIONS, 1, 2, 3. RULE FOR Costs, 4. 

Costs, 4. TAXATION, 1, 2. 3. 
, County Court, 1, 2. TRESPASS TO TRY ‘TITLE, 4. 
DAMAGES, 17. TRIAL BY JURY, 2. 


DEBTOR AND CREDITOR. 

1. Act of June 12, 1873, 13 Lee., 204, 205. Harrison v. Vines, 15. 

2. The statute of Angust 26, 1857, (Paschal’s Dig., 4647-49,) 
seems to have been intended as a privilege, and not as a limitation, 
upon the rights of the surviving husband. If he fails to avail him- 
self of it, he may be held to a stricter accountability than that im- 
posed by the statute, in the settlement with those jointly interested 
with him in the property. Lumpkin v. Murrell, 52. 
o 3. Under * An act providing for the condemnation and sale of 
land for delinquent taxes,’’ (Paschal’s Dig., art. 7775,) the sheriff, 
on receiving from the comptroller the delinquent list for his county, 
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STATUTES CONSTRUED—continued. 


and finding no personal property belonging to a delinquent tax 
payer, is required to certify such fact to the district clerk when 
filing the list with him; and the failure of the sheriff so to certify 
that he finds no personal property will be fatal to subsequent pro- 
ceedings under said statute. Belden v. The State, 103. 

4. The damages provided for in article 3781, Paschal’s Dig., against 
sheriffs, can only be enforced by motion. Scogins v. Perry, 111. 

5. The act of March 15, 1875, entitled *‘ An act prescribing the 
mode of service in certain eases,”’ is general in its provisions regard- 
ing the mode of making service on non-resident defendants, and 
applies as well to service of writs of error as to ordinary suits. 
The person making service and affidavit under the provisions of 
that act will be presumed to have been a ‘*competent person,” in 
the absence of anything to the contrary. Simmons v. Fisher, 127. 

6. Sections 3 and 4 of “*An act to regulate the disposal of the pub- 
lic lands of the State of Texas,”’ approved August 12, 1870, discussed 
and construed. Burleson vy. Durham, 152. 

7. Section 6, article X, ofthe Constitution of 1869, construed. Jd. 

8. Section 10, article V, of the Constitution of 1876, in regard to 
trials by jury, was not practically put in operation until the adop- 
tion of the act of August, 1876, regulating juries; there was no error 
in impaneling a jury, without requiring the jury fee to be first paid, 
at the request of a party, between the date of that act and the third 
Tuesday in April, 1876, when the Constitution became the organic 
law of the State. Castleman vy. Sherry, 229. 

9. Sinee the “act of March 15, 1875, prescribing the mode of ser- 
vice in certain cases,’’ the affidavit of the person making such publi- 
cation is required in addition to the return of the sheriff showing 
that the publication had been made. Hewitt v. Thomas, 232. 

10. The probate act of 1848 did not confer on Probate Courts the 
right to allow the widow to select property of the estate for a year’s 
allowance, which had not been made at the passage of tne law. 
Marks y. Hill, 345. 

11. In October, 1876, an order was made by the district judge in 
Kaufinan county, to transfer a cause which the presiding judge was 
disqualified from trying, to the county of Van Zandt. ‘The district 
clerk of Kaufman county refused to make out a transcript of the 
entries and decrees in the case, and to forward them, together with 
the original papers in the cause, to Van Zandt county, as required 
by the order. On appeal by the plaintiff from the judgment of 
the District Court, refusing to award a mandamus against the clerk 
to compel a transfer of the papers in the cause: Held— 

1. That the disqualification of the district judge is not, under 
the present Constitution, a cause for a change of venue. 

2. When a district judge is disqualified, a special judge must 
be provided, as required by the act of 1876. (General Laws, 
sec. 3, p. 141.) 
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STATUTES CONSTRUED—continued. 

3. The act of 1854, which provided for a change of venue 
when a district judge was disqualified, cannot be upheld as a 
law now in force by sec. 45, art. 3, of the Constitution of 1876, 
which provides that ‘*the power to change the venue in civil 
and criminal cases shall be vested in the courts, to be exercised 
in such manner as shall be provided by law, and the Legislature 
shall pass laws for that purpose;”* that section, as well as that 
part of section 56 in the same article, which prohibits a special 
law changing the venue in civil or criminal eases, is designed as 
a limitation on the legislative power, and to require that a 
change of venue shall be a judicial act under a general law pre- 
scribed for that purpose. 

4. That the writ of mandamus was properly refused. Murray 
v. Broughton, 351. 

12. Article 1464, Paschal’s Dig., is mandatory and peremptory. 
It leaves no discretion to the judge as to whether or not he shall 
**charge or comment on the weight of evidence,’ or as to whether 
or not he shall **submit questions of fact solely to the jury;”’ but 
in his charge, questions of law must be separated from questions of 
fact, and the latter be decided by the jury alone. The statute pre- 
sumes that the jury is as competent to decide questions of fact as 
the judge is to determine questions of law. 7. & P. R. W. Co. v. 
Murphy, 356. 

13. In May, 1871, the Legislature passed an act providing for the 
change of venue, from Fort Bend county to Travis county, of a case 
against the State treasurer, involving the ownership of assets turned 
over to the treasurer, under the laws relating to the administration 
of the estates of deceased persons. The administration was closed 
in Wharton county, where the suit was begun, which was afterwards 
removed, by change of venue, under pre-existing law, to Fort Bend 
county, in April, 1871: Held— 

1. That the suit, being against the State treasurer in his 
official, and not in his individual capacity, was in effect a suit 
against the State, which had been permitted under a statute 
applicable to it; and that the Legislature had power to protect 
the interests of the State, by requiring the particular suit, and 
all others of like character, to be removed to the District Court, 
at the State capital, in Travis county, where the interest of thie 
State could be more conveniently protected. 

2. Though the exercise of a legislative power, thus to provide 
for a change of venue after suit brought, might be used oppress- 
ively, the lack of such a power might result in the perpetration 
of the most flagrant injustice. 

3. Where the State has, under her laws, assumed a trust in 
the custody of an estate not claimed by heirs, and the general 
rules preseribed for the administration of the trust in any par- 
ticular case are inadequates the State, by its Legislature, has 
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STATUTES CONSTRUED—continued. 


power, commensurate with its assumed duties and responsibili- 
ties, to make the remedy complete, by special law, if necessary, 
for the protection of the jast rights of others, or the security of 
its own in the trust property. 

4. Property of an estate thus turned over to the State treas- 
urer by an administrator, occupies the same position as property 
that has been escheated to the State; and in either case, it may 
be sued for under the permission of the laws. 

5. In such a suit the State is substantially a party, and can 
be sued only on its own terms, whether prescribed generally or 
specially ; the Legislature is not limited in prescribing the 
terms, unless some constitutional limitation of its power exists, 
prohibiting it from passing the particular law for the protection 
of the State. 

6. The act of 1870, relating to the estates of deceased persons, 
being prospective in its operation, though it did not authorize a 
suit against the State treasurer to recover assets turned over to 
him, when the heirs were unknown, as was done by the act of 
1848, yet it did not have the effect to abate a snit properly 
brought for such a purpose before the act of 1870 was passed. 
The right to bring such a suit, once having been conferred, could 
not, after the institution of the suit under the act of 1848, be 
taken away, without the violation of a vested right in the heirs 
or distributees. Treasurer v. Wygall, 447. 

14. Act of May 18, 1838, Hart. Dig., 984; act of December 24, 
1838. Hart. Dig., 989; act of January 14, 1841, Hart. Dig., 1503, 
Paschal’s Dig., 1400. Vogelsang v. Dougherty, 467. 


» 


STOCK. 


1, A subscription of stock in an incorporated company, or in 
anticipation of a company, is usually in the shape of a mutual 
agreement, written and signed by those desiring to be corporators, 
or of a mutual undertaking in writing to be bound to take a share 
or shares in an incorporation already created, in which the nature. 
object, and terms of the association are to some extent indicated, 
The company becomes a party to the contract resulting from this 
mutual agreement, either expressly or by implication, from the 
terms of the subscription. Galveston Hotel Co. v. Bolton, 633. 

2. The Galveston Hotel Company was incorporated under a char- 
ter, which fixed the capital stock at two hundred and fifty thousand 
dollars, with power to increase it to one million; which provided 
that ten per cent. of the amount subscribed should be deposited 
with the treasurer at the time of subscription, and that the com- 
pany should be organized whenever fifty thousand dollars of stock 
should be subscribed for. Snit was brought against Boiton as a 
subseriber for stock in the company on a subscription, in the fol- 
lowing form, viz: 
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STOCK—continued. 
** Subscription to Galveston Hotel Co. 
“0. 1, Belen: 3 Ga i ie ase a eed $2,500 °° 
The original paper was not shown to have been in the hands of 
the company or its officers, but was lost, and Bolton’s name was 
not found on the books of the company as a corporator or subscriber 
for stock; he never paid anything on the alleged subscription, and 
never participated in any action of the company, but acknowledged 
verbally to the secretary his obligation to pay, and asked indul- 
gence: Held— 

1. The fact that no percentage was ever paid on the alleged 
subscription was admissible in evidence, as tending to show that 
whatever was done was an incomplete transaction, and not a 
consummated act of subscription. 

2. From the fact that the charter allowed the company to be 
organized when shares to the amount of 350,000 had been taken, 
it does not follow that it could then enter fully on the perform- 
ance of the enterprise for which it was chartered. Such a con- 
struction would render nugatory the provision of the charter 
which fixed the capital stock at $250,000. 

3. The whole capital stock must have been taken before a call 
for payment could be lawfully made on a subscriber, 

4, When there is no provision in the charter of a corporation 
to the contrary, he who takes the first share of stock takes it on 
condition, that all of the shares will be taken until the amount 
fixed as the capital stock of the company shall be taken, by per- 
sons who will be equally bound with himself to bear the expense 
of the enterprise, share and share alike. 

5. Quere, whether, when the charter requires a subscription 
to be accompanied with the payment of a percentage of the 
share of stock subscribed, its payment is necessary to make the 
subseription valid ? 

6. Quere, whether, when the charter itself gives a remedy, by 
a sale of the shares of stock in default of payment of an assess- 
ment, an action can be maintained by the company against a 
defaulting subseriber. Jd. 


STREETS. 


DAMAGES, 12, 13, 14, 15. 16. 


SUBROGATION. 
ESTOPPEL, 1. VENDOR AND VENDEE, 
PARTIES, 3. 14, 15. 
B purchased land from C, from whom he received a deed, and to 
whom he gave three notes, with D and E as sureties for the pur- 


— 
2 


chase-money, and excented a mortgage to secure the same; after- 

3 . ; . . . J 
wards C assigned to X two of the notes only, and, in conjunction 
with his wife, guaranteed their payment; X held the notes so as- 
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SUBROGATION—continued. 


signed for the use of Y, and, as his trustee, had the same allowed, 
after B’s death, by his administrator, and approved by the County 
Court ; afterwards, X, for the use of Y, recovered a judgment 
against Dand E, the sureties, and C and his wife, as guarantors, 
having alleged the insolvency of B’s estate. In entering the judg- 
ment, the clerk failed to show that it was for the use of Y. X 
failed to collect the judgment. Ina suit afterwards brought by Y 
to correct the judgment, so as to show his interest, and as subro- 
gated to the rights of C and wife, to recover judgment against B’s 
administrator foreclosing the mortgage : Held— 

1. That B did not, by his purchase, acquire a legal title to the 
land, but it remained in C, who, as to the notes assigned by 
him, held it in trust for the benefit of Y. 

2. That as C had not only assigued two of the notes, but had 
guaranteed their payment, there being no other fund except 
the, proceeds of the sale of the mortgaged land, Y was entitled 
to priority of payment over the note not assigned. 

3. That the case, as stated, presents equities which the County 

Court had no power to adjudicate. 

4. That Y, being subrogated to the rights of C, would not 
lose his claim upon the land, though the remedy on the notes 
had been lost. 

5. That the judgment in the suit by Y, to correct the judg- 
ment procured by X, should have been for the principal and 
interest due on the notes, subjecting the land to sale for its 
satisfaction, with an order directing its execution by the ad- 
ministrator in the administration of the estate. Cannon v. 
MeDaniel, 304. 


SUBSCRIPTION. 


1. A subscription of stock in an incorporated company, or in 
anticipation of a company, is usually in the shape of a mutual 
agreement, written and signed by those desiring to be corporators, 
or of a mutual ‘undertaking in writing to be bound to take a share 
or shares in an incorporation already created, in which the nature, 
object, and terms of the association are to some extent indicated. 
The company becomes a party to the contract resulting from this 
mutnal agreement, either expressly or by implication, from the 
terms of the subscription. Galveston Hotel Co. vy. Bolton, 633. 

2. The Galveston Hotel Company was incorporated under a char- 
ter, which fixed the capital stock at two hundred and fifty thousand 
dollars, with power to increase it to one million; which provided 
that ten per cent. of the amovnt subscribed should be deposited 
with the treasurer at the time of subscription, and that the com- 
pany should be organized whenever fifty thousand dollars of stock 
should be subscribed for. Suit was brought against Bolton as a 
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SUBSCRIPTION—continued. 
subscriber for stock in the company on a subscription, in the fol- 
lowing form, viz: 
‘** Subscription to Galveston Hotel Co. 
* ©. Du -Balten, 5 aaere6 sind. sds <istcsces pane ord ceipbtosesap adsdeonss $2,500’ 
The original paper was not shown to have been in the hands of 
the company or its officers, but was lost, and Bolton’s name was 
not found on the books of the company as a corporator or subscriber 
for stock; he never paid anything on the alleged subscription. and 
never participated in any action of the company, but acknowledged 
verbally to the secretary his obligation to pay, and asked indul- 
gence: Held— 

1. The fact that no percentage was ever paid on the alleged 
subscription was admissible in evidence, as tending to show that 
whatever was done was an incomplete transaction, and not a 
consummated act of subscription. 

2. From the fact, that the charter allowed the company to be 
organized when shares to the amount of $50,000 had been taken, 
it does not follow that it could then enter fully on the perform- 
ance of the enterprise for which it was chartered. Such a con- 
struction would render nugatory the provision of the charter 
which fixed the capital stock at $250,000. 

3. The whole capital stock must have been taken before a call 
for payment could be lawfully made on a subseriber. 

4, When there is no provision in the charter of a corporation 
to the contrary, he who takes the first share of stock takes it on 
condition, that all of the shares will be taken until the amount 
fixed as the capital stock of the company shall be taken, by per- 
sons who will be equally bound with himself to bear the expense 
of the enterprise, share and share alike. 

5. Quere, whether, when the charter requires a subscription 
to be accompanied with the payment of a percentage of the 
share of stock subseribed, its payment is necessary to make the 
subscription valid ? 

6. Quere, whether, when the charter itself gives a remedy, by 
a sale of the shares of stock in default of payment of an assess- 
ment, an action can be maintained by the company against a 
defaulting subscriber. Id. 


SUIT BY PUBLICATION. 
When by amendment an allegation is made of such a nature that 
the defendant should be served with notice, and such service was 





had by publication, there being no appearance. the proceedings will 
be considered as if in a ** suit by publication,’’ and unless the record 


contain a statement of facts, such judgment will be reversed. Hewitt 


V. Thomas, 232. 
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SURETY. SUI 
EVIDENCE, 1. 
PRACTICE, 3, 23, 24. 
PUBLIC OFFICERS, 1. 


SURVEY. 

1. From the fact that a survey in Mercer’s colony bore date May 
8, 1846, it will not be presumed in favor of a colonist claim that the 
survey was void, or not upon a valid file made on the land before the 
law of 25th June, 1845, protecting from general location lands in 
Mercer’s colony. Austin vy. Dungan, 236. 

2. A survey in Mercer’s colony being in conflict with an older sur- 
vey, patent thereon was refused on the field-notes ; subsequently, a 
resurvey was made of that part of the land not in conflict, on which 
patent was issued, the original field-notes not being found in the 
land office, and the register of their return showing an erasure of 
the original number of acres and the reduced number inserted in- 
stead: Held, That the resurvey was a presumptive relinquishment 
of that part not included in the resurvey. Jd. 

3. A subsequent appropriation by the original claimant should 
be initiated by a file or location in the county surveyor’s office, and 
not by indicating a claim to it in the land office upon the original 
field-notes and surveys abandoned. Jd. 

4. Where it is shown that a tract of land sued for forms part of 
a block of surveys, the outer corners of the surveys in the block being 
known and identified, and from adjacent surveys the position of the 
land sued for is thus ascertained and fixed, such evidence of identity 
of the land sued for is sufficient, though no lines or corners can be 
found of the survey in controversy. Jones v. Burgett, 285. 

5. Where from actual corners, lines not marked are run by course 
and distance, and a stream is found where called for, but of a differ- 
ent name from that called for in the field-notes, it may be inferred 
that the call for the stream was a mistake, and to that extent course 
and distance would be regarded, instead of the call for a stream else- 
where made in the field-notes. Jd. 

6. There is no rule of law which makes a eall for a natural object, 
under all circumstances, the controlling call, so as to preclude the con- 
sideration of other evidence as to the true locality of the land. Jd. 

7. The fact that lines of a survey were not-actually run, will not 
invalidate a patent, provided the land ean be identified with reason- Ts 
able certainty ; and where lines were not run, a mistake in a call for 
a river might occur, which, if made in a survey actually run, would 
be difficult to explain. Jd. 

8. That a surveyor adopted field-notes of a former survey, which 
were incorrect, however evidencing dereliction of duty in the sur- 
veyor, would not affect the validity of a patent upon such defective 
survey. Id. 

9. By the evidence in the trial below, it was a question open to 
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SURVEY—continued. 
controversy as to whether the survey relied ou by plaintiff com- 
menced at the point designated in the deed from H. to V., and in 
this state of the evidence the court charged as follows: ‘* Before 
the plaintiff can recover under this branch of the case, he must 
satisfy you that the land embraced in the deed from H. to V. is 
the same land, or some portion of the same laud described in the pe- 
tition.’ * * And again: **In ascertaining whether the land con- 
veyed by H. to V. is the same land described in the petition, the jury 
should look to all the facts and circumstances detailed in the evi- 
dence. All that is required of the plaintiff is to show with 
reasonable certainty that the land conveyed from H., to V. is the 
same land, or some portion of the same land, sued for and described 

Held, 'Yhat, unexplained and unqualified, this 


ss 


in the petition : 
charge, taken literally, entitled the plaintiff to recover all, on his 
showing title to any part of the land sued for, and was erroneous. 
Bell yv. Vanzant, 300. 


TAXATION. 

TAX COLLECTOR. 

‘TAXES. 

1. It is well settled that shares of’ banking associations authorized 
by the act of Congress of June 3, 1864, ** To provide a national cur- 
rency,”’ in the hands of the shareholders, are liable to taxation by 
the States, within the limitations set forth in said act, although the 
eapital of such bank is invested in national securities declared by 
said act as “‘exempt from taxation by or under State authority.” 
Harrison vy. Vines, 15. 

2. The act of June 3. 1873, (13 Leg., 204, 205,) requires the as- 
sessment for taxation of “‘any shares or stock ip any banking com- 
pany or corporation.’ ‘The word *‘share”’ and ** stock’ are used 
as synonymous, and each corporator is required to give in for taxa- 
tion the part or portion of the capital or capital stock of the corpo- 
ration, or association, he owns. Jd. 

3. It is not necessary that it be embodied in the State law im- 
posing such a tax, that it is not greater than that levied upon capital 
in the hands of individual citizens, or upon the shares of banks or- 
ganized by the State laws. It is sufficient that such law in fact 
does not violate those provisions of the national curreney act. Jd. 

TAX COLLECTOR. 

OFFICER, 1. 

TAXES, 1, 

A tax collector does not ocenpy toward the State the relation of 
a mere bailee for hire, who is responsible only for such care of the 
publie money as a prudent man would take of his own; he is bound 
to account for and pay over the public money that he collects, less 
his commission, or his securities must pay itfor him. Boggs v. The 
State, 10. 
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TAX DEED. 
LIMITATION, 14, 

When a tax deed gives what, on its face, appears to be a sufficient 
description of the land conveyed, and there is no evidence develop- 
ing any latent uncertainty, the authorities do not decide that such 
a deed does not satisfy the statute of limitations. Flanagan v. 
Boggess, 331. 


TAXES. 

CORPORATIONS, 1, 2, 3. TAXATION, 1, 2, 3. 

OFFICER, 1. TAX COLLECTOR, 1. 

1. A tax collector does not occupy toward the State the relation 
of a mere bailee for hire, who is responsible only for such care of 
the public money as a prudent man would take of his own; he is 
bonnd to account for and pay over the public money that he col- 
lects, less his commission, or ‘his securities must pay it for him. 
Boggs v. The State, 10. ' 

2. It is nota sufficient ground for an injunction restraining the col- 
lection of a tax upon an assessment actually made, that it has not 
been correctly described on the assessment rolls, prepared from the 
assessment actually made. Prima facie the tax is due upon the 
ussessment, and equity will not aid one who is himself in default. 
Harrison v. Vines, 15. 

3. Under “An act providing for the condemnation and sale of 
land for delinquent taxes,’’? (Paschal’s Dig., art. 7775,) the sheriff, 

on receiving from the comptroller the delinquent list for his county, 
and finding no personal property belonging to a delinquent tax 
payer, is required to certify such fact to the district clerk when filing 
the list with him; and the failure of the sheriff so to certify that he 
finds no personal property will be fatal to subsequent proceedings 
under said statute. Belden vy. The State, 103. 

4. Inasuit by tax payers ofa county, to annul proceedings of 
the County Court anthorizing the issuance of bonds of the county 
and to enjoin the collection of taxes to pay interest on such bonds, 


Board vy. T. & P. R. W. 





the bondholders are necessary parties. 
} Co., 316. 
5. This court is not prepared to hold that, to support the bar of 
five years’ limitation, it was necessary to prove payment of taxes 
(uring the time the statute was suspended. Flanagan v. Boggess, 
331. 





TENANT—TENANCY IN COMMON, 

When suit is brought to recover lind allotted to plaintiff in parti- 
tion, his right to recover against a defendant showing no title, will 
not be defeated by showing the invalidity of the proceedings under 

which the partition was made. TZruehart v. McMichael, 222 
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TENDER. 
1. A tender of Confederate money will not affect the liability of 
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TENDER—continued. 
the maker of a note, whether made to an agent or to the holder of 
the same. Simpson vy. Foster, 618. , 

2. Nor will a non-resident owner of a promissory note be in any 
way liable for loss resulting to the maker of such note from the 
agent of the owner turning the note over to the Confederate States 
receiver,- under the laws of the Confederate States during the 
war. Id, 


TESTIMONIO. 
, GRANT. 
PRESUMPTION, 1. 
‘The testimonio of a deed by public act executed in 1834, cannot 
be admitted to record without proof of its execution. Hutchins v. 
Bacon, 408. 


TRANSCRIPT. 
PRACTICE IN SUPREME CowuRT, 13, 14, 15, 16. 


TRESPASS TO TRY TITLE. 

LAND, 4, 5. PRACTICE, 19. 

PLEADING, 3. TENANT AND ‘TENANCY IN COMMON, 

1. When suit is brought to recover land allotted to plaintiff in par- 
tition, his right to recover against a defendant showing no title, will 
not be defeated by showing the invalidity of the proceedings under 
which the partition was made. Truehart v. McMichael, 222. 

2. The defendants in trespass to try title pleaded that they were in- 
nocent purchasers, who had bought a portion of the land sued for, 
and had, in good faith, made permanent and valuable improvements 
thereon. ‘Though there was evidence in support of the plea, the 
court, in the charge, failed to allude to the subject of improvements, 
though the jury, in returning a verdict for plaintiffs, added, ‘* the 
present occupants to hold their improvements.”’ ‘The court in ren- 
dering judgment, treated this portion of the verdict as surplusage : 
Held— 

1. That though no judgment could have been rendered on so 
much of the verdict as clearly intended to protect the defendants 
in the value of their improvements, it could not be disregarded, 
as surplusage. 

2. If the pleadings had presented no issue of improvements in 
good faith, or if the evidence had justified the court in with- 
drawing the issue from the jury, the finding on the subject of 
improvements, might have been rejected. 

3. The fact that a purchaser, who has paid for land, did so, 
with knowledge of an adverse claim, which was, in fact, the bet- 
ter title, is not conclusive of the fact that such purchaser had 
not acted in good faith. 

4, That the verdict, being only a conditional finding for plain- 
tiff, should not have been received. Hutchins vy. Bacon, 408. 
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TRESPASS TO TRY ‘TITLE—continued. TRIA 
3. A B, who sued as a feme sole, in trespass to try title, alleged ray 
that she was the owner, and entitled to possession of the land hi 
sued for, and that she held the same by regular chain of title, which 1" 
she filed; one of the deeds was made to her whilst her former hus- Se 
band was yet living. ‘he court refused to charge that the pre- tl 
sumption was, that the land was community property, and that the tl 
plaintiff could not maintain a suit for it in her own name: Held— S 
1. That there was no error in refusing the charge. 

2. Distinguished from Hatchett v. Connor, 30 Tex., 111; Hol- tr 
loway v. Holloway, 30 Tex., 164; Owen v. Tankersley, 12 Tex., of 
413; and Moffatt v. Sydnor, 13 Tex., 628. Jd. in 
4, An action involving title to land, (under Dangerfield v. Pas- th 
chal, 20 Tex., 537,) is, in effect, an action of trespass to try title to T 
the land, whatever be its form. Grimes v. Hobson, 416. la 

5. The plaintiff's right to bring a second suit in trespass to try 
title exists, whether the first suit was adjudicated on the verdict of in 
a jury or on demurrer; the law is construed according to its spirit, te 
in order to embrace a case that is wanting in one of the incidents re 
mentioned in the statute, though embodying the substance of what se 
the statute requires, and coming within the object evidently con- th 
templated in its enactment. Hdgar v. Galveston City Co., 421. de 
6. See opinion, for facts stated in a petition which constitute a ler 

— good cause of action in trespass to try title. Jd. 

- * 7. In trespass to try title, the plaintiff claimed as purchaser at TRUS 
, executtot, sale, under a judgment obtained by himself against the | 

defendant. The defendant pleaded the want of actual notice of 

the proceeding under which the judgment was obtained, (which 
was rendered after service by publication ;) that the claim sued on pr 
was fraudulent and unjust, (specifying in what,) and prayed that ow 
the judgment be vacated: Held, That the parties being the same bri 
in both proceedings, the averments of the answer were sufficient to do 
support it as a bill of review, and if properly supported by evi- ‘ 
dence, to authorize the reopening of the judgment, and the setting Co 
diside the sale of the land. Cundiff v. Teague, 475. lo 
8. A purchaser of land at a trust sale, made under a deed of trust, pre 
which was executed by one, the recorded deed to whom retained in the 
terms a lien for the purchase-money notes, which were never paid, : 
does not acquire such a right as will enable him to maintain trespass tic 
to try title against one, who is in possession for a valuable cousidera- du 
tion, under the administrator of the original vendor. Masterson vy. art 
Cohen, 520. pe! 
wo 
TRIAL BY JURY. tru 
AUDITOR, 1. : 
PRACTICE, 4. the 
STATUTES CONSTRUED, 8. dea 
1. A party has a right to specially object to any item allowed by, fro 
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TRIAL BY JURY—continued., 

or disallowed, or to any conclusion arrived at, by an auditor, as ex- 
hibited in his report, and have the verdict of a jury thereon in 
response to evidence adduced on the trial of the case. In the ab- 
sence of such objections, it is not error for the court to charge, that 
the report of the auditor is conclusive, nor does such practice con- 
travene the right of the party to a trial by jury. Boggs v. The 
State, 10. 

2. Section 10, article V, of the Constitution of 1876, in regard to 
trials by jury, was not practically put in operation until the adoption 
of the act of Angust, 1876, regulating juries; there was no error in 
impaneling a jury, without requiring the jury fee to be first paid, at 
the request of a party, between the date of that act and the third 
‘Tuesday in April, 1876, when the Coustitution became the organic 
law of the State. Castleman v. Sherry, 229. 

3. In an equitable proceeding to set aside a judgment rendered 
in a proceeding at law, the practice of having two trials—one to de- 
termine whether the judgment shall be set aside, and the other to 
retry the original suit after the judgment rendered in it has been 
set aside—is not adapted to our mode of procedure, in which all 
the material facts must be submitted to a jury, when the same is 
demanded, whether the suit involves matters of law or equity. Jol- 
ler v. Wooldridge, 485. 


TRUST AND TRUSTEES. 

COMMUNITY PROPERTY, 1. 

PLEADING, 4. 

1. There is no rule by which one can be held to have converted 
property to his own use and still hold it in trust for the owner. The 
owner may have the right to elect whether he will sue for tort or 
bring his bill for an accouut, but it would be inequitable for him to 
do both. Lumpkin vy. Murrell, 51. 

2. The court will take notice of the absence of money, other than 
Confederate bills or notes, during the Confederate war; and will 
not allow for rents, interest, hire, &c., against a trustee, without 
proof that they were actually received during that period, and by 
the trustee. Id. 

3. It is a common and familiar application of ‘* their remedial jus- 
tice *’ for courts of equity to force upon the conscience of a party the 
duty of a trustee in regard to property which has been acquired by 
artifice or fraud, and where, either from the character of the pro- 
perty or the circumstances under which it is acquired or held, it 
would be against equity to permit such party to hold it except as 
trustee. Hendrix v. Nunn, 141. 

4. The cases where such relief is granted are, generally, where 
there has been some breach of duty or want of good faith and fair 
dealing on the part of the person acquiring the property, or of him 
from whom or under whom he has obtained it, of which he has actual 
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TRUST AND TRUSTEES—continued. : 
or constructive notice; or. where the preperty has been acquired or 
possession of it taken on the assumption of a trust character, or under 


the belief by those with whom the transaction is had, or by reason of 
which it was acquired or possessed, that it was taken or acquired in 
trust; or, where it has been obtained by some undue influence. Jd. 

5. See this case for allegations held insufficient to charge defend- 
ant as such trustee. Je, 

6. Seefacts held insufficient to authorize such relief against the 
defendant. Jd. 

7. One of several trustees, in whom is vested the power to sell, 
cannot execute a conveyance that will pass title to the trust estate. 
Hart v. Rust, 556. 

8. Where two executors are appointed with power to administer 
an estate, without control of the Court of Probate, and both qual- 
ify, a deed by one for land of the estate, is inoperative. Jd. 


VARIANCE. 

1. A petition, citation, and service on John R. Favers will not 
support a judgment by default against John R. Faver. Faver v. 
Robinson, 204. 

2. Where a note is copied into the petition, or attached thereto 

as an exhibit, there can be no variance when the note is offered in 
evidence. Spencer v. McCarty, 213. 


VENDITIONI EXPONAS. 

1, That a venditioni exponas is a writ of execution, and confers 
upon the officer to whom it is directed authority to sell land upon 
which the writ of fiert facias has been levied, cannot be regarded an 
open question in this court. Borden vy. McRae, 396. 

2. The same rule obtains where a levy has been made upon land in 
a different county from that where the judgment was rendered. Jd. 

3. The return of the execution exhibiting an unsatisfied levy, 
and thereby showing property of the defendant in custodia legis for 
the satisfaction of the judgment, not only authorizes, but requires, 
that proper process shall issue for its disposal. ‘This process is-the 
writ of venditioni exponas. Id. 

4. It is not within the scope or authority of the writ of venditioni 
exponas, to subject to sale the property to which the general lien of 
the judgment attaches, but merely that to which a specific right or 
lien has been acquired by the levy of the fiert facias. Id. 


VENDOR AND VENDEE. 


FORECLOSURE, 2, 3, 7, 8. NOTICE, 4. 
FRAUDULENT REPRESENTA- PURCHASER. 
TIONS, 1. NEW SECURITY, 1. 
LAND, 2, 3. TRESPASS TO TRY TITLE, 8. 
LIEN, 17. WAIVER, 5. 


1. It is not competent in the District Court to order sale by the 








VEND 
shi 
for 
Hi 


po 


pa 


0) 


eee 





INDEX, 749 


VENDOR AND VENDEE—continued. 
sheriff of lands of an estate against which the vendors’ lien is en- 
forced. The order should require the administrator to make sale. 
Heath v. Garrett, 23. 

2. In a suit to enforce the vendors’ lien, a subsequent vendee in 
possession, and claiming under a recorded deed, is a necessary 
party. Carter v. Attoway, 108. 

3. It has been settled, by a long train of decisions, that where 
the vendor retains in his deed a lien for the purchase-money, he has 
the superior right to the land against the vendee, and those in pri- 
vity with him, as long as the purchase-money remains unpaid 3 until 
the land is paid for, the vendee, and those claiming in his right as 
against the vendor, have merely an equitable and not the legal title 
to the land. Peters v. Clements, 114. 

4. Where the vendee is in default in the payment of the purchase- 
money, the vendor may sue for the land and recover it, unless the 
vendee makes good his equitable title by payment; or he may pur- 





chase his lien, and subject the land to sale for the payment of the 
purchase-money. Id. 

5, Where the vendor forecloses his lien, anda third party becomes 
the purchaser, the vendor is estopped from controverting the title, 
or from taking advantage of any irregularities in the proceedings of 
foreclosure ; and if necessary to the security of the purchaser, equity 
will subject him to the rights of the plaintiff or vendor. Jd. 

6. Where, at a sale enforeing the vendors’ lien in favor of the 
husband, the land was bid off by the agent of the husband, and 
the sheriff’s deed made to the wife by the direction of the husband, 
the amount of the bid being credited on the judgment, in a suit 
brought by the wife, joined by her husband, on such title,—the 
court will regard the proceedings as vesting title in the wife as sep- 
arate property. Id. 


— 


7. In asuit against a purchaser from a vendee, of land on which 





the vendors’ lien rested, and of which such purchaser is affected with 
notice, the defendant has the right to redeem, or to have the orig- 

inal vendee made a party, and others, who may be purchasers, and 

have their equities adjusted, Jd. 

8. In such suit, it was error to instruct the jury that both plaintiff 
who claimed undér the purchase under decree enforcing the vendors’ 
lien, and the defendant, holding by purchase of vendee before suit, 
held under the original vendee ; and that defendant, not being par- 
ty to the suit enforcing the lien, was on that account entitled to 
recover. Id. 

9. A petition alleging the execution of a promissory note by the 
vendee and others, for the purchase-money of land, is sufficient to 
support a judgment enforcing the vendors’ lien against such land. 
Faver y. Robinson, 204, 

10. Where the vendor of land takes a distinct and independent 
security, either of property or of the responsibility of third persons, 
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VENDOR AND VENDEE—continued. 


he will be considered to have waived the lien which equity infers 
from the sale on credit, unless it appears that he reposed as well 
upon the lien as upon such other security. Jd. 

11. Where the lien is claimed in addition to such other security, it 
must be alleged and proved that the lien was not waived by the 
taking of such other security. Jd. 

12. While the doctrine that a mortgage to secure the purchase 
money executed by the vendee at the time he receives his convey- 
ance, has the effect to make the contract executory, is well set- 
tled by the decisions of this court, it is believed that its extension 
so as to give like rights to others than the vendors may lead to con- 
fusion; and such application of the principle should ouly be made 
where the right is clear. Wright v. Wooters, 381. 

13. A purchaser at foreclosure sale (and particularly, if the plain- 
iff) has the right of action to foreclose against the subsequent pur- 
chaser; in which suit the subsequent purchaser would have the 
right to make any defense he has; to put in issue the execution of 
the mortgage; if other lands were included in the mortgage, he 
may have necessary parties made, and the question of amount, with 
which the tract of land is chargeable investigated, aud have other 
lands, which were included in the mortgage, subjected to the debt, 
so that the tract purchased shall be subjected only to its proper pro- 
portionate amount. Jd. 

14. Bsold land to C, reserving, in the deed made by him, a lien 
for the purchase-money, to be paid, as specified, in notes given 
therefor. The notes were never paid; B died, and C conveyed the 
land to K, who was B’s administrator, receiving in payment his 
own notes, given to B, and making a deed to K: Held, 

1. ‘The conveyance from C to K, and the delivery to C of 
the notes for the purchase-money, conferred upon C no greater 
estate than he originally acquired by his deed, nor did it di- 
minish the right of the estate, or of any one legally holding 
under it. 

2. Though the notes were delivered up and canceled, the 
cousideration of the deed to C, the payment of which could 
alone pass the legai title by virtue of said deed, was not, in fact, 
paid to the estate. 

3. Asale under a deed of trust, executed by C, before his 
surrender of the notes, was not affected by said surrender, and 
the deed made by C to the administrator; but the purchaser 
at the trust sale, upon paying the original purchase-money due 
from C, would be entitled to recover the land. Masterson v. 
Cohen, 520. 

15. Although the vendors’ lien may be absolute, yet if a mort- 
gage for the purchase-money be given back at the same time, the 
fee will substantially remain in the vendor. Jd. 

16. A purehaser of land at sheriff’s sale, which was sold under a 
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VENDOR AND VENDEE—continued. 

judgment for the purchase-money due to one of several joint vend- 
ors, on an executory contract for the sale of the land purchased, 
(the other joint vendors having been paid.) takes title to the whole 
property, as against one having notice, and claiming under a mort- 
gage executed by the original vendee, and who was not a party to 
the proceedings in which judgment was rendered. Turner vy. Phelps, 
951. 

17. One who has entered upon the vacant public domain, as a 
purchaser from another who assumed to have title, may, on disecoy- 
ering that the land is vacant, repudiate the executory contract for its 
purchase, without quitting possession, resist the payment of the 
notes given for the purchase-money, and while in possession, if en- 
titled to pre-empt land, may take steps to secure it as a purchaser. 
Rodgers v. Daily, 578. 


VENDOR—VENDORS’ LIEN. 
VENDOR AND VENDEE. 1, 2, 3, 5, 8, 10, 12, 14, 15, 16. 
Proceedings by suit, judgment, and sale to enforce the vendors’ 
lien against the vendee, do not conclude the right of a purchaser 
who had a deed and was in possession at the institution of the suit. 
Peters vy. Clements, 115. 


VENUE. 
CHANGE OF VENUE. 


VERDICT. 

DAMAGES, 2, 3. 

1. The court should not receive a verdict which fails to find ma- 
terial issues submitted in the charge. Kerr v. Hutchins, 385. 

2. The defendants, in trespass to try title, pleaded that they were 
innocent purchasers, who had bought a portion of the land sued for, 
and had, in good faith, made permanent and valnable improvements 
thereon. Though there was evidence in support of the plea, the 
court, in the charge, failed to allude toe the subject of improvements, 
though the jury, in returning a verdict for plaintiffs, added, ** the 
present ocenpants to hold their improvements.’’ The court in ren- 
dering judgment, treated this portion of the verdict as surplusage : 
Held— : 

1. That though no judgment could have been rendered on so 
much of the verdict as clearly intended to protect the defend- 
ants in the value of their improvements, it could not be disre- 
garded as surplusage. 

2. If the pleadings had presented no issue of improvements in 
good faith, or if the evidence had justified the court in with- 
drawing the issue from the jury, the finding on the subject of 
improvements might have been rejected. 

3. The fact that a purchaser, who has paid for land, did so 
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VERDICT—continued. 
with knowledge of an adverse claim, which was, in fact, the 
better title, is not conclusive of the fact that such purchaser had 
not acted in good faith. 
4. That the verdict, being only a conditional finding for 
plaintiff, should not have been received. Hutchins v. Bacon, 408. 


VESTED RIGHT. 

ESTATES OF DECEDENTS, 5. 

The Legislature may change, modify, or otherwise regulate the 
remedy, provided a substantial remedy is left for the assertion of a 
right. ‘There is no vested right in a particular remedy. Treasurer 
v. Wyyall, 447. 


VOID AND VOIDABLE. 

ESTATES OF DECEASED SOLDIERS. JUDGMENT, 4, 9, 10. 

INJUNCTION, 2, 3. SALE, 2. 

1. An order was made by the Probate Court, in 1851, in an admin- 
istration originally granted May, 1840, and there was no evidence of 
its extension ; personal property was set aside at its appraised value 
to the widow for a year’s allowance for her support and that of her 
minor children: Held, Not merely irregular, but null and void. 
Marks vy. Hill, 34. 

2. A sale of land made by sheriff, under writ of execution, after 
return-day of the writ, is void, and conveys no title to the purchaser. 
Hester vy. Duprey, 625. 


WAIVER. 

PLEADING, 6, 7. 

PRACTICE, 12. 

SERVICE OF CITATION, 2. 

1. Where the vendor of land takes a distinct and independent 
security, either of property or of the reponsibility of third persons, 
he will be considered to have waived the ‘lien which equity infers 
from the sale on credit, unless it appears that he reposed as well 
upon the lien as upon such other security. Faver v. Robinson, 204, 

2. Where a note is secured by a mortgage, the lien is ‘not lost by 

bringing suit first on the note without including the lien. Cannon 
v. McDaniel, 305. 

3. Under act of Congress of March 3, 1875, a party desiring to 
avail himself of the privilege of removing his cause to the United 
States courts is required to file his petition for such removal before 
the trial has begun: Held, That an application filed after the cause 
was called for trial, and the plaintiff had announced ready, and 
time had been granted the defendant to present an application for 
continuance, came too late, and was properly disregarded by the 
court. Watt v. White, 338. 

4, ‘The failure to present an application for such removal for sev- 
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WAILV ER—continued. 
eral courts after the case is at issue, is a waiver of the right to such 
change, the application not having been presented **on or before 
the term at which the said cause could be first tried.’’ Jd. 

5. In a suit by one claiming as the vendor, and also under a fore- 
closure and sale, and against one not a party to the foreclosure pro- 
ceedings, having purchased prior to such suit, the question, whether 
the vendor was precluded from enforcing his ** superior title” as 
against the assignee of the purchaser, the purchase-money not being 
paid, is material, and should be submitted to the jury if pleaded in 
defense, W) ight v. Wooters. 380. 

6. Taking a new note with security, for a note secured by mort- 
gage, is not a waiver of the mortgage. unless expressly intended to 
have that effeet. Jd. 


WILL. 
FOREIGN ADMINISTRATOR, 2, 3. 
B. died in 1862, leaving a will, in which he made his three children 
his executors and equal heirs. He gave, however, to his son D.a 
negro, in addition to his otherwise equal share, to compensate him 
for maintaining E. B., a deaf brother of the testator. In the next 
clause of the will, he expressed the wish that his son D. would take 
especial care of E. B. during the latter’s Iffe; and if his son D. 
should die before his brother E. B., he desired that his other two 
children, E. L. and M. D., should take charge of and provide ¥for 
his brother, E. B., while he lived. The remaining clause of the 
will provided, **it is my wish that my homestead and five hundred 
and fifty-nine acres of land, with the improvements thereto at- 
tached, shall be set apart to my son D., extra of his interest in the 
remaining portion of my estate, in consideration of the landed in- 
terest already given to. my other children, and as a compensation 
for maintaining of my brother E. B. as aforesaid.’’ Suit was 
brought by E. B., for the rents and profits of the homestead, in 
which it was claimed that it was chasged in the hands of the leg- 
jitees with the support and maintenance of E. B., during his natural 
life: Held 
1. The will, properly construed, must be regarded as convey- 
ing the testator’s desire for the maintenance and support of his 
brother E, B., as he had been previously provided for by the 
testator himself. 
2. It was the intention, that E. B. should be provided for as 
a member of the family, without imposing a pecuniary burden 
on the heirs, in the shape of a charge or incumbrance on the 
estate, or of limiting the support of E. B. to any specifie 
amount. 
3. If E. B. left the homes of the heirs, provided for him in 
the will, without their fault, they would not become liable for 
i amount sufficient to support him elsewhere. 


is 
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WILL—continued: 

4. A judement making an aunual allowance of a stated sum 
of money for E. B. in the future, and giving him meney for his 
estimated expenses in the past, while living away from the 
heirs, was erroneous. Lynn y. Busby, 600, 


WITNESS. 

The amount due each witness for attendance in a suit, should be 
separately taxed, and thus carried into the bill of costs acecompany- 
ing the execution, so as to give the defendant each item of costs he 
is required to pay. H. & G. N. R. R. Co. v. Jones, 133. 


WRIT OF ERROR. 

1. A motion was made to dismiss a writ of error because the same 
was sued out more than two years after the date of the judgment. 
The petition in error alleged that one of the plaintiffs in error, who 
was a married woman, had continued a feme covert until the suing 
out of, the writ, and that her eo-defendant in the court below died 
before the date of the judgment, leaving two minor children, who 
remained minors until married, in less than two years before suing 
out the writ, which statements were not contested: Held, 1, ‘That 
even had it been shown that those who were alleged to have been 
minors were not such, the petition in error could be maintained by 
the feme covert and her husband; the statute of limitation did not 
Min against her during marriawe ; 2, that one of two or more defend- 
ants in a judgment may sue out a writ of error. . Stmmons v. Fisher, 
126. 

2. Though there is no statute expressly authorizing the widow 
and heirs, or an administrator of the estate of a party to a judg- 
ment. who dies, to sue out a writ of error, the right exists as result- 
ing from the right of appeal, which is secured by law. In the 
absence of a statute prescribing an appropriate mode of obtaining a 
review of proceedings on appeal, it is competent for the court to 
supply the deficieucy by adofting proper rules upon the subject. Jd. 

3. When the widow of one against whom judgment has been ren- 

dered in the District Court, refuses to join her children and heirs in 
applying for a writ of error, there is no impropriety in her being 
made a defendant by the heirs. Jd. 

4. The act of Mareh 15, 1875, entitled ‘‘An act prescribing the 
mode of service in certain cases,”’ is general in its provisions regard- 
ing the mode of making service on non-resident defendants, and 
applies as well to service of writs of error as to ordinary suits. The 
person making service and affidavit under the provisions of that act 
will be presumed to have been a **competent person,” in the ab- 
sence of anything to the contrary. /d. 


WRIT OF ERROR BOND. 


1. A citation in error was served, on the 8th day of Octo- 
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WRIT OF ERROR BOND—continued. 

ber, 1876; the plaintiffs in error were adjudged bankrupts. on the 
18th of January, 1877; the transcript not being filed, a judgment of 
affirmance was rendered, on certificate, on February 13, 1877. on 
motion of defendant in error, made January 30, 1877; the assign- 
ment of causes, to which the writ of error was returnable, began on 
the 29th of January, 1877; an assignee of bankruptcy of plaintiffs 
in error was appointed February 17, 1877. On the 16th of March, 
1877, a motion was filed by the sureties of the plaintiffs in error on 
their error bond alone, to set aside the judgment of affirmanee, upon 
the ground that their principals had been adjudged bankrupts after 
the citation in error had been served, and before the judgement of 
affirmance was rendered: Held 

1. In order to suspend the enforcement of a judgment in the 
District Court tintil it can be examined in the Supreme Court, 
the sureties upon the writ of error bond, in effect, under the stat- 
utes of Texas, make themselves parties, jointly with the plaintiff 
in error, and liable to a judgment against them, in conjunction 
with the plaintiff in error, for the amount that may be adjudged 
tigainst him in the Supreme Court. 

2. The writ oferror bond, required by statutes, (Paschal’s Dig... 
art. 1495.) has, by its terms, the force of a judgment against the 
sureties, and when, on it, a judgment is rendered, in the Supreme 
Court, against the sureties, it relates back and operates as a lien 
upon the land of all the obligors from the date of the bond, asany 
other judgment would, of that date. 

3. The permission given the sureties, by statute, (Paschal’s 
Dig... art. 4625.) to institate proceedings within one year from 
the forfeiture of the bond, for any cause that should defeat or 
modify a recovery on the bond, does not relate to a motion in the 
Supreme Court alone, but was designed to embrace any suit or 
proceeding that might be necessary. 

f. That a person adjudged bankrupt is civiliter mortwus, is true, 
only in a qualified sense. Until an assignee is appointed to repre- 
sent him, he may do whatever is necessary to protect his interest 
ina snit then pending. 

5. Had the plaintiffs in error, or the sureties, filed a transeript 
of the record at the proper time, and, on a suggestion of bank- 
ruptey made, shown that the plaintiffs in error had been adjudged 
bankrupts, the trial of the cause would have proceeded to judg- 
inent against the sureties, if no error was found in the reeord, and 
further proceedings would have been stayed against the bank- 
rupts alone. 

6. Bankruptcy confers a personal privilege; the suggestion of 
bankruptey is one to be made by the bankrupt, and the bank- 
rupts in this ease, not having appeared and asked to set aside 
the judgment rendered as against them, no stay of proceedings 


against them will be ordered. 
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WRIT OF ERROR BOND—continued. 

7. According to the laws of this State, a judgment was legally 
rendered against the plaintiffs in error, without violating any pro- 
vision of the Federal bankrupt law; the rendition of said judg- 
ment works a forfeiture of the writ of error bond, and gives it the 
force and effect of a judgment against the sureties who filed the 
motion. Hickcock vy. Bell, 610. 


























